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ALEXANDER M. FROMME 
President 
The Bar Association of the State of Kansas 


LEXANDER M. FROMME was born in Kansas, and was graduated from Sheridan 
Community High School at Hoxie, Kansas. He received his A.B. degree 
from Washburn University and his LL.B. degree from Washburn University 
Law School, Topeka, Kansas. He was admitted to practice law in Kansas in 1939. 
His private practice of the law was begun in Hoxie, Kansas, in 1939. On 
January 1, 1949, he formed a partnership for the general practice of law with 
his brother, Joseph W. Fromme, at Hoxie, Kansas, and this association has 
continued to the present time. 

He was elected and served as county attorney of Sheridan County from 1941 
to 1948. His public service activities have included work in Red Cross, Boy 
Scouts and various other local and district activities. Mr. Fromme was Home 
Service Chairman of the Sheridan County Red Cross during the period 1941-1947. 
He has served as a member of the Advisory Board for Registrants under the 
selective service act for Sheridan County from 1943 to date. He has served as 
treasurer of the Sheridan County Tuberculosis Association from 1953 to date. 

Mr. Fromme is a Rotarian and past president of the Hoxie, Kansas, Rotary 
Club. 

He married the former Ruth Marie Kesler of Overbrook, Kansas. Mr. and 
Mrs. Fromme have six children, David, Janice, Robert, Philip, Mary Louise, and 
Debra. Their oldest son, David, has just completed a year of study in Holland 
as an exchange student at The Netherlands College, Nijenrode, Breukelen, 
Holland. 

His interest in Bar Association activities began in 1939, while a student of 
Washburn University Law School. At that time he prepared a valuable and 
timely article on the question of sufficiency of appeals from condemnation awards 
under the law of eminent domain in Kansas. This article appeared on pages 
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274, 275, and 276 of the February 1939 issue of the Journal of the Bar Association 
of Kansas. 

Mr. Fromme joined the Bar Association of Kansas upon his admission to the 
Bar in 1939 and has continued to take an active interest in Bar Association 
activities. He is a member of the Northwest Kansas Bar Association, the 
American Bar Association, and has served on the Executive Council of the Bar 
Association of the State of Kansas since, 1949. He was elected and served the 
association as vice president in 1959, president-elect in 1960, and became president 
in 1961. 

















ADMIRAL BurKE’s ADDRESS 


ADMIRAL BURKE’S ADDRESS* 


It is a great pleasure for me to be with you tonight. And it is an honor to 
have this opportunity to address your distinguished convention. The law has 
played a vital role in the development of our free society. And lawyers, through 
hard work and magnificent achievement, have earned their honored place of 
respect and leadership in American history. 

Nearly two-thirds of the men who signed the Declaration of Independence 
were lawyers. A majority of those who signed our Constitution were lawyers. 
Throughout our history lawyers have been in the vanguard of those who stood 
firm against any threat to freedom and justice. This is the kind of leadership 
which lawyers have consistently provided to our nation. A fine example of this 
leadership is the resolution recently adopted by the delegates of the American 
Bar Association. In this resolution the Association called upon its members, and 
the members of state and local Bar Associations, to encourage study of the history, 
the doctrine, and the techniques of communism. 

As students of law and advocates of freedom, you are familiar with the com- 
petitive challenge posed by the communist ideology. Therefore, this evening 
I do not intend to examine in detail either the broad scope of this challenge or 
its grim determination. However, I would like to discuss how this challenge 
affects one aspect of law—namely the law of the sea. 

But why should a line officer in the United States Navy stand before a bar 
association and talk about legal matters? There are several reasons. 

First—it is the function of all our Armed Forces, and particularly our seagoing 
forces, to preserve and to enforce international law. 

Second—all persons in the naval service are directed specifically by Navy 
Regulations to conform to international law. Therefore, a naval officer must 
understand the law of the sea. He must be ready to apply it effectively to the 
host of situations encountered at sea, usually without any previous warning. A 
naval officer must be a real practitioner of international law. 

There have been many recent opportunities for commanding officers of naval 
vessels and of naval forces to practice international law. The “Santa Maria” 
incident was a dramatic example of American naval officers protecting American 
interests on the high seas. And only a few weeks ago, in the case of the cable 
repair ship “Western Union,” the commanding officer of one of our Navy’s 
destroyers had to call upon his knowledge of international law to safeguard 
the freedom of the seas, and to do it at once. There are many more examples, 
of course. These are only the most recent, and therefore, perhaps the best known. 

Finally, it is most appropriate to discuss the law of the sea in Kansas, here at 
the crossroads of the nation hundreds of miles from the nearest waters of the high 
seas. For freedom of the seas, and the law which governs that freedom, is not just 
a problem for diplomats, or lawyers, or naval officers. Nor does it apply only to 
people living along our seacoasts, or to those involved in our fishing or shipping 
enterprises. Freedom of the seas is a subject all Americans should consider. 





*Address by Admiral Arleigh Burke, USN, Chief of Naval Operations, before the Kansas Bar Association, 
Wichita, Kansas, 20 April 1961. 
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Yet when discussing the subject of freedom of the seas, each of us tends to 
emphasize different aspects. Fishermen will emphasize their freedom to fish 
on the high seas, or sometimes, to try to deny fishing rights to fishermen of 
other nations; shipping interests emphasize their freedom of navigation; marine 
scientists and oceanographers emphasize their freedom to conduct research; and 
airlines would undoubtedly emphasize their freedom to fly over the oceans. 

Therefore, before going further, let us define some terms. By freedom of the 
seas, in its broadest sense, we mean the equal freedom of all states to make 
reasonable use of the high seas, free from interference: or control by another 
state. But the seas may be divided into two parts. The major part consists of 
all the seas outside the territorial boundaries of any state. These are the high 
seas. In this area, the principle of freedom, the principle that no state may 
control or interfere with the navigation of ships of another nation has been 
firmly established. And it is too well accepted to be attacked directly. 

The establishment of this principle has been one of the most important 
accomplishments of international law thus far. For since the time of Imperial 
Rome, various nations and powers have tried to establish their sovereignty over 
large areas of the high seas. They have attempted to incorporate the high seas 
as their own property, and to limit the right of others to use them. But after 
considerable effort, and some hard-fought battles by all the maritime nations, 
including the United States, the rule of free seas triumphed over attempts to 
appropriate the seas for national ownership. Any effort to restrict the use of 
the high seas today would be considered a direct attack on the rights of all 
sovereign nations. That is why it is impossible for any state openly to take a 
position that directly opposes the rule of freedom of the seas. 

But if this principle is in fact universally accepted, why should we again 
become concerned with freedom of the seas? Why is this issue particularly 
important now? 

Because today there is an active movement which threatens the traditional 
freedom of the seas. This movement is not a direct frontal attack on the 
established and respected principle of freedom of the seas. Rather, it is an 
indirect attack which takes the form of attempted extensions to the limits of 
the second part of the seas—the territorial seas. The territorial seas refer to that 
belt of water over which coastal nations do exercise exclusive jurisdiction. In 
these waters, the major issue involved is the right of navigation. For in order 
to navigate within the territorial seas of another state, a ship’s passage must 
be innocent; and its navigation must conform to reasonable regulations. This 
rule is just—and entirely proper. But the difficulty arises in determining in 
each, specific case whether navigation is innocent, or whether regulations are 
reasonable. 

For the past century and a half, it has been customarily accepted as a principle 
of international law that the territorial seas of any state could extend to three 
miles, to three nautical miles, from the land. This three-mile rule is the only 
one on which there has ever been anything like common international agreement. 

But today there are, in all, about twenty-five nations which actively seek to 
revoke the traditional three-mile limit and to extend the territorial seas to twelve 
miles. This extension of the territorial seas would not only remove vast areas 

















ADMIRAL BurKE’s ADDRESS 301 


from the free high seas, but it would also convert into territorial waters most 
of the important international straits. A twelve-mile extension would also restrict 
aircraft from many areas over the high seas, and especially from all straits and 
passages where the entrance was twenty-four miles or less. For every nation 
has full sovereignty over the air space above its own territorial waters. And 
aircraft, whether civil or military, do not have the right of innocent passage 
enjoyed by ships in the territorial seas. 

The core of the group sponsoring the twelve-mile proposal is the Sino/Soviet 
bloc—the communist states. Their objective is to lay the groundwork for crippling 
regulatory control over the passage of world shipping. It is particularly directed 
toward restricting or eliminating free passage through the narrow straits which 
lie across the world’s sea lanes. 

Under the auspices of the United Nations, the international community has 
met in Geneva twice during the past three years. These conferences were attended 
by more than 85 nations. At each conference, in 1958 and again in 1960, the 
United States sponsored proposals in an attempt to agree on the width of the 
territorial sea. At the 1960 conference, we offered to accept an extension of 
the territorial sea from three miles to six miles; not because we believed the 
extension just or necessary, but rather because we desired to see a source of 
world conflict removed. This compromise was very painful for us to offer, 
but it represented a constructive, positive approach toward the settlement of a 
difficult international problem. The opposition, led by the communist bloc, 
offered no concessions whatever. Their position was that we either capitulate or 
accept continued conflict on this tremendously important issue. 

When the question was called to a vote, the twelve-mile proposal failed to 
receive even a simple majority. Our six-mile proposal, offered jointly with 
Canada, missed the necessary two-thirds majority—by only one vote. After the 
voting was concluded, Ambassador Dean, head of the United States delegation, 
announced that: “since the . . . compromise offer of six miles had not been 
accepted, the United States government returned to the position that three 
miles was the only limit which had the sanction of international law.” 

Today this vital matter is still unresolved. The United States, as always, 
earnestly seeks a reasonable and mutually satisfactory solution to this problem. 
Yet although our nation strongly desires to eliminate any source of international 
conflict, we must also consider the needs of our national security. For when 
freedom of navigation is threatened, the ability of the United States to reach 
our widely dispersed allies and the sources of strategic materials is likewise 
threatened. 

Freedom of navigation assures the mobility essential for our Navy to discharge 
its grave responsibilities. The unrestricted movement, the inherent mobility, of 
all Free World navies and merchant ships must be preserved. For without it 
Free World seapower, one of the greatest restraints to ambitious aggressors, could 
be seriously hampered. 

But seapower involves far more than a Navy. Seapower—quite simply—is the 
sum of all the elements which enable us to draw power from the seas, and to 
project power across the seas. It depends on men-of-war, of course. But it 
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depends as well on fishing fleets and trawlers, on freighters and tankers, on 
passenger liners and tramp steamers. 

One of the greatest assets of our nation is our geographic position between two 
oceans. Our nation lies at the center, at the very heart, of a world maritime 
confederation. The great alliances of the Free World, the world coalitions in 
which we participate, depend in great part upon a common geographic bond— 
the sea. Seapower permits free men to act together by safeguarding the vital 
sea communications which link our world-wide alliances, and by projecting our 
naval strength swiftly and effectively, wherever and.whenever freedom is 
threatened. 

Today in the midst of the conflict between vigorously competing ideologies, 
and in the midst of world tensions heightened by the rising aspirations of under- 
developed countries, the advantages offered by the sea have become increasingly 
important to our national security. 

Our naval forces can move from one place to another quickly, freely, and 
unobtrusively. Such mobility involves no wholesale uprooting of installations 
and facilities. Nor does naval mobility carry with it the threatening implications 
of mass movement. And in waters adjacent to areas of tension or potential trouble, 
naval forces exercise a stabilizing influence. They violate no sovereignty—for the 
high seas are not subject to sovereignty. In times of tension, United States military 
power can always be manifested, but in a quiet, unprovoking manner. Yet the 
strength of the United States is there, for all to see and to respect. 

This respect is vital; vital to our nation, and vital to our goal of freedom 
under law. It is far more important for the United States to hold the respect 
of the world—than to be liked today and merely remembered tomorrow. The 
position of respect that the United States holds in the eyes of the world was 
earned by the hard work, by the courageous efforts of our forefathers. Our nation 
is respected because our forebears were staunch men. They knew what they 
were for—and they knew what they were against. They were men with strong, 
abiding principles. Our fathers and our grandfathers clearly recognized the 
responsibility to stand up for their principles. And if we want respect for this 
country to continue, we must demonstrate their kind of integrity, their kind of 
determination. We must show their kind of willingness to live up to the principles 
inherent in our legacy of freedom. 

We are free men, living in a free society. With the privilege of our freedom 
we are able to work out our own futures; we are able to live our lives in human 
dignity. But we must also recognize the responsibilities of our freedom. The 
future of our nation ultimately depends on how well we, as citizens, carry out 
our own individual responsibilities. 

The United States was founded on faith in the individual. The efforts of 
free individuals, working and striving as members of a free society, have been 
the key to the progress of our great nation. Individual freedom and personal 
responsibility have been the source of our national strength. The same privilege 
of freedom, the same sense of responsibility, will maintain that strength—now 
and for the future. 
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CONSTITUTIONAL ESSAY PROGRAM FOR LAWYERS* 


The American Bar Foundation today announced the establishment of the 
Samuel Pool Weaver Constituitonal Law Essay Program for lawyers. The prize 
for the 1961 competition is $1,000. 

“Freedom of Speech Today” will be the subject for all essays entered in the 
initial competition, to be held this year. The deadline for submitting essays in 
the 1961 contest is November 1. 

The program is open to all attorneys, judges, law school faculty members, 
and graduate law students who are members of the American Bar Association as 
of September 1, 1961. ABA employees and members of the Foundation staff are 
not eligible. 

The new essay competition was made possible through an initial $40,000 dona- 
tion to the Foundation by Dr. Samuel Pool Weaver, and his wife, Mrs. Mary 
Helen McCrea Weaver, formerly of Honolulu, and now residents of Spokane, 
Washington. Dr. Weaver was professor of constitutional law at the Gonzaga 
University Law School for 19 years. Mrs. Weaver is the former librarian of the 
Supreme Court of Hawaii Law Library. 

In announcing the new competition, Dean E. Blythe Stason, Administrator 
of the Foundation, said “it happily coincides with the broad purposes of the 
American Bar Foundation, which are dedicated to the improvement of law and 
the legal profession through research.” 

The statement of purpose document announcing the program seeks to encourage 
the writing of essays dealing with “the constitutional government of the United 
States of America; its powers, principles and limitations; those studies and state- 
ments which will promote and maintain the philosophy of our present govern- 
ment as represented under recognized constitutional principles; and those studies 
and statements which will inspire greater loyalty and interest in our existing 
constitutional institutions.” 

Dean Stason, who formerly was dean of the University of Michigan Law School 
for 21 years, said establishment of the law essay program within the Bar Founda- 
tion “expresses and reflects the long and continued scholarly interest of Dr. 
Weaver in the constitution of the United States and its effect on law and govern- 
ments, both federal and state.” 

In coming years, he said, the essay topics selected would deal with modern 
trends in constitutional government, constitutional law, and constitutional history. 
Special emphasis will be placed on new developments in our constitutional 
government, and the practical workings of our representative system under the 
federal constitution. 

The Foundation plans to publish the winning essay. Some of the other superior 
essays entered in the competition also may be published. 





®Sournce: American Bar Foundation News, 1155 East 60th Street, Chicago 37, Illinois. (May 7, 1961.) 
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FOR A KANSAS LEGAL CENTER 
By KENNETH E. PEERY® 


The establishment of a Kansas Legal Center at Topeka is a capital idea! Mr. 
Fred L. Conner of Great Bend is to be complimented for suggesting it.1 This is 
the type of imaginative, creative thinking we need to improve the stature and 
public image of the legal profession. 

A center that combined under one roof, if not under -one management, the 
library facilities, faculty, and other resources of the two law schools and of 
the State seems to offer many benefits to the State, the law faculties, the law 
students, the Bar and the public. Graduate study in law would become available 
in the State. Center personnel could perform valuable research studies for 
legislative committees, State offices and departments, the Judicial Council, the 
Attorney General, the Supreme Court and other public agencies. This would 
give students, graduate fellows, interns and others experience as well as a part- 
time income. In addition to bringing to bear the relatively untapped talent of 
the law faculties on public problems, the professors would have a means for 
supplementing their teaching salaries. 

A building owned by a tax exempt Bar Foundation could house, along with 
the Legal Center, the State Bar headquarters, a State Bar club for State Bar 
members when in Topeka, and be a center for other Bar activities such as prac- 
ticing law institutes, seminars, and the like. The State Bar’s public education pro- 
gram could well be supplemented by a program of graduate study in juris- 
prudence, legal history, legal method and institutions, and other subjects “about” 
law for college professors and high school instructors who, in turn, would pass 
along to their students an appreciation of our legal system and its beneficial 
role in our society. There is a growing movement to re-establish the teaching of 
law in the liberal arts college curriculum.? Certainly a person who understands 
and appreciates our legal system, its tradition, its method, and its contribution 
to our society will be a more cooperative and appreciative client. 

If and when electronic retrieval of law (as demonstrated by IBM at the ABA 
Convention last August) becomes a practical reality, the Kansas Legal Center 
would furnish an ideal ready-made home for such an installation. The practical 
potential uses and advantages to a busy practicing lawyer of a speedy, accurate 
and thorough search for relevant legal authorities stagger the imagination. 

Other legal centers have been established. Among them are: 

Health Law Center, University of Pittsburgh 

Agricultural Law Center, University of Iowa 

World Rule of Law Center, Duke University 

National Law Center, George Washington University, Washington, D.C., 
devoted to Public Law. 





*Mr. Peery, who now resides at 9531 Justine Drive, Annandale, Virginia, is a member of the Kansas Bar— 
A.B., Emporia State Teachers College; .B., University of Kansas; LL.M., Gouge Washington University. 
1 See Journal of the Bar Association  § the State of Kansas, November, 1960, B 200. 
2See Teaching Law Courses in the Liberal Arts College: A C e to Law Schools, by Harold J. 
Berman, and Teaching of Law Courses in the Liberal Arts College: A View from the College, by William 
M. Beaney, Journal of Legal Education, Vol. 13, 1960, No. 1. Mr. Berman is a professor of law at Harvard 
University and Mr. Beaney is a professor of politics at Princeton University. 
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A Kansas Legal Center could be devoted primarily to Kansas law. Or it could 
also carve out a specialized field in which it could become the leader. Any 
suggestions? 

I suggest that a committee of interested lawyers and others be set up by the 
State Bar under the Chairmanship of Mr. Conner to explore the idea and, if 
considered feasible, to formulate the next steps to be taken to realize this 
challenging project. 
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CITATIONS ON THE USE OF EXPERT TESTIMONY 


By Raupu H. Snyver, Safety Engineer & Accident Analyst 
Eight-eleven North Virginia, Oklahoma City 6, Oklahoma 


EDITOR’S NOTE: Mr. Snyder appeared as a “witness” in the pre-trial conferences of 
the fictitious action entitled “Case of Pony Express Ry. Co. v. Dry Hole Oil Co.,” which 
was a part of the “Section Meeting” or “Legal Institute” discussions during the Meeting 
of the Bar Association of Kansas at Wichita, April 21, 1961, and which was “a dramatiza- 
tion of the preparation of a case for trial under the Federal Rules of Civil Procedure.” 

Members of the Association taking part in the dramatization were Robert C. Foulston, 
Chairman of the Section; Judge Delmas C. Hill; Wayne Coulson and H. E. Jones, as 
“Short & Short,” attorneys for the plaintiff; Lawrence Weigand and Kenneth Hiebsch, 
as “Long & Long,” attorneys for the defendant. 

The “case” involved an alleged shortly-after-midnight collision between the plaintiff’s 
train and the defendant’s truck whereby all the participants were killed, apparently leav- 
ing no living eyewitnesses. The principal witness was Mr. Ralph “Accidentologist” Snyder, 
who later furnished the citations and other material printed below. In his letter to the 
Editor of the Kansas Bar Journal, Mr. Snyder described them as “a list of the latest 
and most outstanding citations covering the field of expert testimony.” 

Mr. Snyder took the “witness stand” and was qualified as an expert by questions and 
answers similar to those shown below under the heading “Court Qualification Guide.” 
The “expert testimony” of Mr. Snyder was declared admissible by the “court”’ based upon 
opinion evidence, similar to that presented in many of the cases cited below. Since the 
complete proceedings at Wichita were not reported, these citations and “Court Qualifica- 
tion Guide” are presented herein for the benefit of all members of this Association. 


During the past three years, the majority of cases being handed down by the 
appellate courts in most states are favorable in the admission of expert testimony 
on traffic accident cases. This indicates that the courts are recognizing the value 
of such testimony as an aid to the jury in making their decision, especially in 
those cases where the evidence is of such a technical nature to be above the 
basic knowledge and comprehension of the average juror. Also, the fact that 
more and more top experts having extremely high qualifications of experience 
and training are specializing in the accident analysis field is eliminating the 
quasi-qualifications of the average investigating officer and enabling the courts 
to recognize the weight and value of technical accident analysis testimony. 

The following citations are very broad in their scope and are on cases appealed 
due to the expert testimony of several top analysts in the field: 


Campbell v. Clark, 283 F. 2nd 766 (Nov. 1960). This case involved a head-on 
collision between a delivery truck and an automobile on an ice and snow covered 
highway in Kansas. The ultimate issue, as in most of such cases, was the point 
of impact on the highway and which vehicle was in error. The appeal was pre- 
dicated on court error in admitting in evidence the testimony of Ralph H. Snyder, 
a Safety Engineer & Accident Analyst, who testified regarding the angle of impact 
between the two vehicles, the point of impact, the force of impact and other 
related matters. He testified that he had never been to the scene, nor had he 
inspected the vehicles involved in the accident. He had made his analysis solely 
on the basis of the physical evidence in the study of the photographs taken at 
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the scene at the time of the accident, the photos of the vehicles involved and the 
measurements made by the investigating officers. 

.... In view of the qualifications of the expert, we think that the court did 
not abuse its discretion in admitting his testimony as a means of aiding the 
jury in reconstructing the scene in respect to the point of impact of the two 
vehicles and in respect to their respective angle at the time of the impact... . 
The judgment was affirmed. 


Stevens v. Liberty Mutual Ins. Co. ___ a (La. 1960). This is an inter- 
sectional accident involving two automobiles in the city of Baton Rouge, La. 
Stevens, the petitioner was a guest passenger in the car driven by Regan. The 
Regan car came off a stop sign and collided with the car driven by Noland. The 
front portion of the Noland car hit the right rear portion of the Regan car. 

.... We are favored with the testimony of Alvin Doyle, Jr, an expert accident 
analyst of Baton Rouge, La., who testified in behalf of the petitioner. He testified 
he examined the scene of the accident and secured the details from the inves- 
tigating officers. He ran speed and braking tests and testified that the minimum 
speed a vehicle would have had to be traveling to come to a complete stop within 
the 22 feet of skidmarks was 27 mph. .... In this case Mr. Doyle made a 
complete time-distance projection on both vehicles and proved to the satisfaction 
of the court that the sole and proximate cause was the excessive speed of the 
Noland vehicle. 


Bolstad v. Egleson, 326 S. W. 2nd, 506 (Tex. June 1959). This was an action 
for death of plaintiff's decedent whose truck collided with defendent’s truck when 
the latter vehicle pulled onto the highway from the shoulder of the road in front 
of the decedent’s truck. The District Court rendered judgment for plaintiffs and 
defendents appealed. Dr. William Tonn, Jr., of Houston, Texas, who is a Con- 
sulting Engineer and an expert Accident Analyst, testified in behalf of the 
appellees. He testified on the basis of his study of the photographs of the accident, 
the physical facts and depositions of various witnesses. He gave his opinions on 
the point and angle of impact between the vehicles, the movements of the trucks 
and trailer immediately after the collision and other factors of reconstruction. 

.... In our opinion the testimony of appellee’s expert, Dr. Tonn, is within the 
proper limitations of opinion testimony under the facts of this case. . . . 


Leeper v. Thornton, 344 P. 2nd 1101 (Okla. 1959). This is perhaps one of the 
most outstanding cases where a traffic accident was completely and successfully 
reconstructed. It was one of the hardest fought cases with competent counsel 
on both sides. The defendant qualified and used the investigating officer as 
his expert witness, while the plaintiff used Ralph H. Snyder, an accident analyst 
and safety engineer of Oklahoma City, as his expert. The case involved the head- 
on collision between two automobiles in the early hours of the morning, with both 
drivers being killed and no eyewitnesses. Both opposing experts were permitted 
to testify regarding their opinions and findings of the physical evidence. While 
the investigating officer was at the scene before the bodies and vehicles were 
moved, Snyder was not called into the case until a year and a half later and based 
his analysis and opinions on the photographs taken at the scene, the measure- 
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ments made by the investigating officer and the remains of the plaintiff's car 
found in a salvage yard. 

.... Defendant's counsel also say that Snyder's testimony “reasons backwards” 
and that he draws many unwarranted conclusions from having “first assumed” 
that the accident occurred on the north half of the pavement. We find no such 
assumption in Snyder’s testimony. Rather than assuming which side of the high- 
way the collision occurred on, we think Snyder’s testimony shows that he under- 
took the task of showing the jury how and why he had determined that it hap- 
pened on the north lane. Whether his conclusions were reasonable deductions 
from the known facts in evidence was properly for determination by the jury. . . . 
.... From our examination of the record, we have determined that the testimony 
of the witness, Ralph H. Snyder, when considered with supplemental and cor- 
roborative evidence, is sufficient to support the verdict and judgment as to the 
decisive issue for which it was introduced... . 


Texas & New Orleans RR Co., v. Dairyland Transport Corp., 266 F. 2nd 283 
(Apr. 1959). Action for damages to a milk truck in a grade crossing collision 
with a train. The accident occurred at 4:15 a.m., with the appellee’s truck pro- 
ceeding south and the train going east. The truck driver's vision was partially 
obscured by standing freight cars and he could not see the approaching train 
until he was 49.3 feet from the north rail of the main line. The truck and train 
were each then traveling at between 15 and 20 mph. .... The defendant on the 
trial introduced, as an expert witness, Dr. W. H. Tonn, Jr., who held B.S., M.S., 
and Ph.D. degrees in engineering from the University of Texas. Dr. Tonn testi- 
fied upon assumptions of which there was substantial evidence: that the truck 
was loaded with 3,750 gallons of milk; that the road was of dry asphalt surface; 
that if the driver hit the brake both the tractor brakes and the trailer brakes would 
go on; and that the truck’s speed was 20 mph. Upon such assumptions, Dr. Tonn 
testified that it would take 42 feet to stop the truck. ... 

. ..- (2,3) Moreover, Dr. Tonn’s opinion evidence was not absolutely binding 
on the jury. Further yet, in the present case, it was open to the jury to find that, 
through no fault of his own, the driver had been placed in a position of extreme 
emergency. ... The case was reversed and remanded for errors in instructing 
the jury. 

Sedlack v. General Motors Corp., 253 F. 2nd 116 (Ill. 1958). Action by auto- 
mobile purchaser against manufacturer for personal injuries sustained allegedly 
as a result of a defective vehicle. In August, 1952, plaintiff purchased from a 
Cadillac dealer a combination Cadillac ambulance-funeral coach. On September, 
1954, while operating the motor vehicle on an emergency call along a straight 
stretch of paved highway, the plaintiff claims the right front wheel assembly 
bent and collapsed causing the ambulance to overturn, resulting in severe per- 
sonal injuries to plaintiff. The plaintiffs theory in asking for damages was that 
defendant manufactured the ambulance with a defective A-frame in that it con- 
tained a longitudinal crack which caused the collapse of the front wheel assembly. 
Bayard Brick, an engineer testified through deposition that in his opinion, based 
on photographic evidence that the longitudinal crack in the A-frame pre-existed 
the accident. .... Objections to the hypothetical questions put to Mr. Brick, 
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based on such exhibits, were sustained. (3,4) The model built by Mr. Brick, 
the photographs thereof, and also the analytical computations based upon tests 
of the model, were demonstrative evidence. The admissibility of such evidence is 
largely within the discretion of the trial judge. .... In this connection it should 
be noted that testimony of Mr. Brick based upon Exh. 1, a photo of the A-frame 
involved in the accident, was received into evidence and was considered by the 


jury. Affirmed. . . . 


Union Transports, Inc. v. Braun, 318 S. W. 2nd 927 (Tex. 1958). This case 
involved the collision between an automobile and truck head-on, and the question 
of speed which the truck was operating; whether it was operating on the wrong 
side of the highway and the failure of the driver to keep a proper lookout, etc., 
were the issues. There was also an issue regarding a deep gouge mark as being 
the point of impact. Dr. William Tonn, Jr., was called as an expert witness and 
testified regarding all issues of the case. This decision is very lengthy and involved 
to go into the issues and findings of the Court, but Dr. Tonn’s testimony was 
accepted. This is an excellent case for study on the findings of the Court. Dr. 
Tonn’s testimony was also very involved and technical. 


Hamilton v. M.K. & T. RR Co., 314 S. W. 2nd 114 (Tex. 1958). This was an 
accident involving an automobile and a passenger train at a crossing in the 
town of Denison, Texas. Ralph H. Snyder, a safety engineer and accident 
analyst was employed by the plaintiff. In this case the defendant railroad 
company contended that the trian was hit by the automobile. Snyder testified 
on the basis of the physical evidence that it was impossible for the car to have 
run into the side of the train, but that the train hit the car, lifting it some 16 feet 
into the air where it clipped off the top of a power pole. He was permitted to 
testify regarding the speed of the car in addition to the other facts of the case. 
The appellate court held that he was fully qualified as an expert and that his 
testimony, “which was opinion evidence, was admissible.” 


McElroy v. Washita Valley Grain Co., 262 P. 2nd 133 (Okla. 1953). This 
case involved the collision of an automobile and a truck with both vehicles going 
in the same direction. The truck came over on the left side of the highway 
some 200 feet prior to an intersection where it intended to make a left turn. The 
car cut to the right, but hit the right rear corner of the truck. The plaintiff used 
Ralph H. Snyder as an expert witness and he was permitted to reconstruct the 
accident. However, he was asked a question by his attorney relative to a factor 
of negligence which the Court held invaded the province of the jury and the 
case was returned for retrial. The jury found for the plaintiff in the second trial 
to an amount much higher than in the first trial. The appellate court held that 
Snyder’s qualifications and testimony were admissible excepting the question 
on negligence. 

Tuck v. Buller, 311 P. 2nd 212 (Okla. 1957). The Court held that the testimony 
of a qualified Highway Patrolman was admissible in giving his opinion regarding 
the point of impact when his opinion was derived from examination of physical 
evidence or indicia at scene of accident. However, in Kelso v. Independent Tank 
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Co., 348 P. 2nd 855 (Okla. 1960), the court held that the testimony of a patrolman 
as to the cause of collision was the ultimate issue for the jury and was in error. 


Wells Truckways v. Cebrian, 265 P. 2nd 557 (Cal. 1954). This is also a very out- 
standing case where the Court upheld the testimony of an expert in the recon- 
struction of an accident. 


Anderson v. Eggert, 291 N. W. 365 (Wis. 1940) 

Poole v. Day, 53 P. 2nd 912 (Kans.) 

Rosenbaum v. State, 131 Ark. 251, 199 S. W. 388, LRA 19188,119 

Fronts v. So. Pac. Co., 30 Cal. App. 633, 641, 159 P. 215 ‘ 

Een v. Consolidated Ft. Ways, 120 F. Supp. 289 (1954) 

Woodson v. Germus, 200 Va. 205, 104 S. E. 2nd 739 (1958) 

Sannan v. Morton, 228 Ill. App. 415 

Young v. Patrick, 323 Ill. 200 

Berkovitz v. Amer. River Gravel Co., 215 P. 675 (Cal.) 

Harrington v. Travers, 192 N. E. 495 (Mass. ) 

Davis Trans. Inc. v. Bolstad, Tex. Civ. App. 295 S. W. 2nd 941 

Davis v. Younger Bros. Tex. Civ. App. 260 S. W. 2d 637 

Linkenhoger v. Gilbert, Tex. Civ. App. 223 S. W. 2nd 308 

Zepeda V. Moore, Tex. Civ. App. 153 S. W. 2nd 212 

Mernagh v. Lillie, 45 N. E. 2nd 478 

Crampton v. Damie, 6 S. W. 2nd 686 (Ky.) 

Mo. Pac. RR v. Moore, 138 S.W. 2nd 384 

Morris v. Bettencourt, 76 P. 2nd 535 (Cal.) 

In Succession of Butterworth, 195 La. 115, 196 So. 39 

Short v. City of Baton Rouge, 110 So. 2nd 825. (On breaking distance of a motor- 
cycle.) 

Hightower v. Dr. Pepper Bottling Co., 117 So. 2nd. (Dr. Tonn testified in this case.) 

(Note: There are a great number of cases upholding expert testimony in the So. series. 
Most of which are Louisiana cases. ) 

38 ALR 2nd 13, 113 ALR 726, 72 ALR 863, 77 ALR 559, 129 ALR 438, 66 ALR 2d 
1048, 77 ALR 946, 133 ALR 2d 726, 70 ALR 540, 94 ALR 1190. 

20 Am. Jur. 650, 654, 687, 691. 5-A Am. Jur. 859, 876. 239 Fed. 2d 518. 


OTHER GENERAL AUTHORITIES 


1954 Proceedings, Section of Insurance Law, Amer. Bar Assoc., Pages 31-72 

44 Virginia Law Review 789 

7 Defense Law Journal 63 

7N.C.C.A. (N.S.) 268 & 174 

“Scientific Data & Expert Opinion—Its Use In Automobile Accident Cases,” April, 1957 
issue of the Insurance Counsel Journal. 

“Scientific Reconstruction of an Automobile Accident,” Oct., 1958 issue of the Insurance 
Counsel Journal. 

“Know the Law” published by the Traffic Institute of Northwestern Univ. 442 p. (1958) 

“Trying Automobile Accident Cases” by Albert Averback (1958) 

“Expert Testimony—Opinion Evidence” Belli, Modern Trials, Vol. 1, pages 371-382 


CITATIONS ON BRAKING AND STOPPING DISTANCES 


Eggleston v. Louisiana & A. RR Co. 192 So. 774 

Finnin v. Neuber, 378 Pa. 40, 105 A. 2d 77 (1954) 

De Temple v. Shafer Bros. Logging Co., 169 Wash. 102. 13 P. 2d 446 (1932) 
Halprin v. Mora, 231 F. 2d 197 (1956) 

Sweeney v. Willette, 98 N.H. 512, 104 A. 2d 398 (1954) 

Breshers v. Meyers, 266 S. W. 2d 638 (Mo. 1954) 
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Mallow v. Tucker, 28 S. W. 2d 848 (Mo. 1955) 

McCombs v. Elisberry 337 491 (Mo.) 

Hutchinson v. Thomson, 175 S. W. 2d 903 (Mo. 1943) 
Hammell v. St. Louis Pub. Serv. Co., 268 S.W. 2d 60 (1954) 
Thompson v. Brewer, 82 S. E. 2d 685 (1954) So. Carolina 


CITATIONS ON SPEED FROM SKIDMARKS 


Cherry v. State Auto Ins. Corp. 181 Kan. 205 Pac. 2d (1957). This upholds the testi- 


mony of a Highway Patrol Officer. 
Continental Oil Co. v. Elias, 307 P. 2nd 849 (Okla. 1957). Same as above decision. 
Moeller v. St. Paul RR Co., 16 N. W. 2d 289 (Minn.) 
Monday v. Millsaps, 37 Tenn. App. 371, 264 S. W. 2d 6 (1953) 
23 ALR 2d 141. 


The Courts in several states, including Alabama, California, Illinois, Nebraska, New 
York, Texas, and Wisconsin have held that a witness who qualifies as an expert may 
give opinion expert testimony as to the speed of a vehicle based on the length of the 


skidmarks. 
COURT QUALIFICATION GUIDE 


Will you please state your name to the Court and Jury? 
Ralph H. Snyder. 


Where do you live and where is your place of business? 


What is your profession or occupation? 
I am a Safety Engineer and an Accident Analyst. 


How long have you been engaged in this type of work? 
For approximately 28 years. 


tell the Court and Jury of your work experience to date. 


Pr OPO PO PO PO 


I live at 2616 N. W. 31st St., and my business address is 811 N. Virginia, Okla. City. 


Now, Mr. Snyder, would you please go back to your earliest work in this field and 


My first work in the safety field started in the early 1930’s when I came out of 


college and was employed as safety director by the Travel Air Mfg. Co., and Stear- 
man Aircraft Co., of Wichita, Kansas, and was with these companies about 3 years. 
I was then employed as a photographer on the Wichita Beacon for 2% years. We 
then came to Oklahoma, where I took the position of Asst. State Safety Consultant 
for the Federal Works Administration, which Job I held for 7 years. The war 
started then and I took the position as Chief Safety Engineer for the Tinker Air 
Force Base at Oklahoma City, where I established the safety department and 
supervised the safety for over 20,000 employees and hundreds of vehicles. I held 
this position for 4 years. I was then employed as Safety Director by the Okla. City 
Bus and Transportation Co. and worked there for about 3% years. For the past 


11 years I have had my own business. 
What is your present work or business? 


Po 


I actually have three businesses. My first business is known as the Driver Testing 


and Training Service; the second is the Safety Service Co.; and the third is the 


Accident Analysis Laboratory. 
In your business known as the Driver Testing Service, what do you do? 


PO 


We test drivers for commercial fleets. I have a complete laboratory of psycho- 


physical and psychological testing equipment, and we examine commercial drivers 
for most of the major fleets and truck lines in a three state area. Fleet owners 
hiring a new truck driver or bus driver will have us test him to determine if he is 
qualified and competent to drive their equipment. In the past 11 years I have 


examined over 11,100 drivers. 








PO 


PO 
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What is your business known as the Safety Service Company? 

Some time ago, I invented a device known as an Accident Analysis Calculator. This 
is a slide chart which shows the braking distances of all types of vehicles, head- 
lamp visability distances and other pertinent data. It is widely used by attorneys, 
police officers and accident investigators. The calculator is marketed under the 
name of Safety Service Company. I also use this name for work which I do as a 


safety consultant. 


What is your business known as the Accident Analysis Laboratory? 

This laboratory was established to handle the work I do as an Accident Analyst. 
Attorneys, from all over the country, send me their difficult and unusual accident 
cases for reconstruction and analysis. My work in this field is comparable to a crim- 
inologist, who uses the sciences of ballistics, fingerprints, chemistry, etc., as the 
means of solving and proving out his analysis of a crime. I use the laws of physics, 
movement, force and friction which govern the physical damage to vehicles, the 
laying down of skidmarks and the other factors which comprise the physical evi- 
dence elements of traffic accidents. 


In your work as an accident analyst, what is your background of experience and 
training which enables you to do this type of work? 

For the past 25 years, I have investigated thousands of accidents right at the scene 
and have made studies and analyses of the accidents regarding the cause and what 
takes place when vehicles collide. I have made special studies of skidmarks, tire- 
marks, angles of impact, force of impact, gouge marks on the road surface, and 
estimating speeds from skidmarks and physical damage. I have studied and used 
the laws of physics and mathematics in working out the necessary computations 
and formulas. I have also been present and have studied the research work done 
by others in the actual crashing of vehicles to study the impact force and what 
actually occurs when cars collide at known and controlled speeds. I have also 
been present and have studied the research work done by others in the study of 
braking distances of various types of vehicles on various types of road surfaces. 


Have you been to any special schools or colleges or taken any courses which would 
train you in this type of work? 

No, because when I started in this work no such courses were available in any 
school. It has only been in the last 10 years or so that Northwestern University 
developed a special course of training for police officers in accident investigation 
work. This school course covers only on-the-spot investigation and not post- 
analysis work. When I was in college, I took math and physics, which gave me 
the basic background in these subjects, but my ability as an accident analyst 
derives from 25 years of actual field experience, research and practice. 


In the past, have you ever written any articles or books on the subject of safety or 
especially in the field of traffic safety? 

Yes, I have written numerous articles for the magazines and other publications 
and have written two books: “The ‘Know How’ of Profess‘onal Driving,” which 
is a textbook for the professional truck and bus driver; and, “Here, You Drive,” 
which is a manual of instruction for the automobile driver. I am in the process 
of writing another book which will be entitled, “Traffic Accident Analysis Through 
Physical Evidence.” 


Are you a member of any professional organizations or societies? 

Yes, I am a member of the American Society of Safety Engineers, which is spon- 
sored by the National Safety Council; the Highway Research Board, which is a 
division of the National Academy of Sciences; and am a member of the Law- 
Science Academy of America, which is sponsored by the Law-Science Institute. 
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Are you ever called on to speak before various conventions and meetings of or- 
ganizations on the subject of traffic safety or your accident analysis work? 

Yes, I speak quite frequently before Bar Association meetings and conventions, 
accident investigators groups, fleet and traffic safety engineers meetings, etc. 
Now, Mr. Snyder, in your work as an accident analyst, you are asked to testify 
in court quite frequently as an expert witness, are you not? 

Yes, this comprises a big portion of my work as usually after I have made the 
accident analysis for an attorney, and if my findings are favorable, I am then 
called in to testify. I have testified innumerable times in all types of courts in 
about a 15 state area. 

Do you testify for one side more than you do another? 

No, I work evenly for both sides and I testify for the plaintiff as much as I do 
the defendant. I stay strictly neutral. 

You have a standard fee for your services do you not, and you are being paid 
your usual fee for your work and testimony in this case? 

Yes. 
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BAR PUBLIC RELATIONS INSTITUTE BY ABA* 


The American Bar Association will sponsor a National Institute on Bar Public 
Relations to be held in St. Louis, Mo., August 5, 1961, in connection with the 
Association’s 84th annual meeting. The one-day institute will be a seminar type 
workshop dealing with selected major phases of bar public relations having 
national implications. It will be the first such conference held in many years. 

The executive secretaries and PR committee chairmen of state and local bar 
associations, and professional public relations counsellors .of the bar associations 
will be invited to participate in the institute now being arranged by the ABA 
Committee on Public Relations. 

In announcing the Institute, Richard P. Tinkham, Chairman of the ABA 
Committee on Public Relations, observed that a score or more of state and local 
bar associations now have professional PR advisers. 

“Yet, up to now, there has been no regular forum for sharing their ideas and 
thinking on the major problems which concern all of them,” Mr. Tinkham said. 
“The Committee on Public Relations of the American Bar Association hopes that 
the experience at the initial institute in St. Louis will be such that participants 
will wish to make it at least an annual event, either at the time of the ABA 
convention or at another time.” 

He made it clear that the institute would be a working session—with no set 
speeches, but a prepared agenda with a limited number of subjects and time 
to discuss them informally. An effort will be made to obtain a consensus of 
views as to means of dealing with specific problems. 

Mr. Tinkham indicated that some of the professional public relations counsellors 
may be asked to prepare working papers in advance, analyzing specific problem 
areas as an outline for the general discussion. 

Each of the bar officials and public relations men invited to attend the insti- 
tute have been asked to submit their opinions as to the three most pressing public 
relations problems facing the legal profession today. 

Some of the topics under consideration include efforts to explain preventive 
law to the public; ways of dispelling public misunderstanding about lawyers’ 
fees; how to make lawyers more public relations conscious; pooling state-local- 
national PR efforts; films on lawyers for laymen, institutional advertising and 
the fight against unauthorized practice. 





®SourncE: Committee on Public Relations, American Bar Center, 1155 East 60th St., Chicago 37, Illinois. 
(March 30, 1961.) 
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RECORD LAW DAY OBSERVANCES REPORTED* 


Chicago—Early reports reaching the American Bar Association headquarters 
here from local, state and international bar groups indicate that the size and 
number of Law Day USA observances held in this country on May 1 exceeded 
all expectations, and spilled over our borders to a score or more of other nations. 

ABA President Whitney North Seymour estimated that some 100,000 separate 
Law Day USA observances, ranging from special school programs to civic cere- 
monies in big cities and small towns, were held throughout the United States. This 
was a big jump from the estimated 75,000 last year. At the same time, former 
ABA President Charles S. Rhyne, chairman of the Association’s World Peace 
Through Law Committee, indicated that there is a growing trend in the free 
world to celebrate May 1 as Law Day, rather than May Day, as it is known 
behind the iron curtain. 

Mr. Rhyne said 26 other nations were joining the United States this year in 
holding their own Law Day observances. This information was obtained through 
his committee’s work with bar associations in other countries. 

While it was impossible to estimate the total number of persons participating 
in programs, United Press International reported that 5,000 persons turned out 
for a single Law Day USA observance in the village of Hartland, Wis., which has 
a population of 1,190. This was indicative of the grass roots character of the 
observance in towns and villages throughout the land where thousands of teachers, 
clergymen, judges, lawyers, civic leaders and businessmen took an active part 
in Law Day USA programs such as luncheon club talks, classroom discussions and 
school assemblies and similar small gatherings. 

First established by Presidential proclamation in 1958, Law Day USA became 
an official national observance this year when President John F. Kennedy signed 
into law a joint Congressional resolution calling on all Americans to mark the 
occasion with suitable ceremonies and to display the U.S. flag on all government 
buildings. 

“Liberty Under Law—The American Way” was the theme of thousands of 
Law Day USA ceremonies this year. In Topeka, Governor John Anderson rang 
a replica of the Liberty Bell at observances in the Kansas capital. Several weeks 
before, he signed the 1961 Law Day proclamation. (See photograph following 
page 312.) 

In Law Day USA programs everywhere, our basic concept of individual 
equality before the law was contrasted to the May Day demonstrations of 
military trappings which are symbols of state supremacy in communist lands. 

In Chicago, Silvio Sanabria, president of the Havana Bar Association (in exile), 
reminded Americans that a free bench and bar are essential to equal justice. 

“Let our bitter experience be a warning to democracies everywhere,” Sanabria 
said. “My country finds itself under the yoke of international communism which 
in two years has swept it clean of law, of liberty, of justice, of respect for human 


life and human dignity.” 





we Committee on Public Relations of the ABA, 1155 East 60th St., Chicago 37, Illinois. (May 8, 
+) 
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In a Law Day USA address at Dallas, Texas, Miro Cardona, former prime 
minister of Cuba, sounded the same note. 

President Seymour of the ABA delivered two Law Day USA addresses in New 
York City. He reminded the congregation at Grace Protestant Episcopal Church 
that our administration of justice must treat alike “the rich, poor, despised and 
the eccentric.” At ceremonies opening the unique “Toward a Just and Durable 
Peace” exhibit, Mr. Seymour called for further efforts to strengthen the World 
Court and the United Nations. 

Law Day USA was featured on network and local radio and television pro- 
grams. Among those appearing on broadcasts were Washington, D.C., trial 
lawyer Edward Bennett Williams on Dave Garroway’s “Today” show over NBC; 
Supreme Court Justice William O. Douglas on “The Verdict Is Yours” over CBS; 
Supreme Court Justice Tom C. Clark; U.S. Senators Prescott Bush (R-Conn.) 
and Kenneth Keating (R-N.Y.), and Mike Monroney (D-Okla.); and numerous 
Congressmen, state governors, mayors, bar and business leaders. 

Among the noted Americans speaking at Law Day ceremonies were former 
President Harry S. Truman and United States Information Agency Director 
Edward R. Murrow before a joint session of the Missouri Legislature; Deputy 
Attorney General Byron White in Chicago, and Solicitor General Archibald 
Cox in Detroit. 

Many motion picture and television personalities participated in programs from 
Los Angelés to Detroit. They included Dinah Shore, Steve Allen, Raymond Burr, 
Robert Stack, MacDonald Carey, Jane Meadows, Pat O’Brien, Barbara Stanwyck, 
Loretta Young, Reed Hadley, and others. 

In many cities, local bar associations sponsored naturalization ceremonies. One 
of the most dramatic was a special session of the District Federal Court in 
Chicago where 959 persons were admitted as new citizens in the 5,000 seat 
theater of McCormick Place. Elsewhere throughout the United States, Law 
Day USA ceremonies took the form of mock trials, school assemblies, court tours, 
special sermons, essay contests, and library exhibits. 
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MEMORIAL TO MRS. WALTER G. THIELE 


The following quotations are from the University of Kansas Medical Center, 
Kansas City, Kansas, written to the Editor of the Kansas Bar Association Journal 
under date of May 15, 1961: 

“A recording spectrophotometer—an instrument for comparing the intensities 
of spectra—is now available for the use of biochemist researchers at the Uni- 
versity of Kansas Medical Center, thanks to Justice Walter G. Thiele and his 
son, John R., of Topeka. The instrument, versatile because of its range in terms 
of wave length span and in depth, was given to the Medical Center as a memorial 
to Mrs. Walter G. Thiele, who died July 13, 1960. Pictured with the father and 
son is Dr. Santiago Grisolia, professor of medicine and biochemistry at the 
Medical Center in Kansas City. Dr. Grisolia will use the instrument in his 
research in the study of the mechanisms of enyzme action. It will also be used 
by Dr. Harold J. Grady, associate professor of biochemistry and pathology and 
all investigators who need it since it is the only instrument of its kind at the 
Medical Center. 

“Justice Thiele served 24 years on the State Supreme Court and retired as 
Chief Justice in 1957. Prior to that he practiced law in Lawrence for 23 years. 
A graduate of the University of Kansas in 1910, he received a distinguished alumni 
citation in 1950. He is a past president of the KU Alumni Association and a 
trustee of the KU Endowment Association. John R. Thiele received both the 
bachelor’s and master’s degrees in engineering from the University.” (See 
photograph preceding page 313.) 
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APPEALS TO DISTRICT COURT IN DWI CASES 


By Freperick WoLESLAGEL, Judge, 
Twentieth Judicial District, Lyons, Kansas 


INTRODUCTORY 


You all know that a custom developed under the Roman law whereby the 
judge might call upon a lawyer to render advice. This practice was incorporated 
in the English common law, applying to both barristers. and counsellors, and 
was statutorily recognized in 1403 under Henry the Fourth. You likewise realize 
that formal use of such amicus curiae is generally acceptable in this country and 
that informal use is suspected to have existed at occasional times and places. 

A corollary practice of Roman courts was to recognize the sitting in of counsel 
to make suggestions to the advocate and to be known as amicus consiliari.1 In 
England, any such association terminates with the transfer of the file from 
solicitor to barrister and in either England or America the only vestiges of 
“friend to counsel,” as we would have called it, would lie in the function per- 
formed by the usually silent, somewhat critical, and often bored personage desig- 
nated as “co-counsel.” 

It is human nature to seek identity. I hope that it will not be so startling 
as to be beyond belief that I, a trial judge, acting out of urges common to men 
generally, sought to identify my position before you today. If I am to be as 
candid as I would ask you to be before your respective judges then I can only 
confess my appearance is as amicus consiliari. You may ask why, if amicus 
consiliari had any real value to mankind, did their employment lapse with the 
fall of Rome only to be revived, lo these many years, at this time and place; 
I will have no answer. But should you ask why did the position of amicus 
consiliari fall into disuse, I can tell you that you are about to get the answer— 
pointedly. 

Now that you understand how ineffectual a judge is outside of his own 
bailiwick, perhaps we should go full circle so that you will understand that 
even in his own element he is not quite the figure you may have thought. This 
should be evident from a letter written to Supreme Court Justice Brennan: 
“Would you use your influence to help my boy become a judge, he don’t like 
hard work and I figure that sitting on a bench would suit him just fine.”* 


MECHANICS OF APPEAL 


The right to appeal to district court from a DWI or other misdemeanor con- 
viction runs only to the defendant. Appeal stays all further proceedings in 
the lower court and is accomplished in justice of the peace, city, and county 
court cases by simply filing a statutory appeal bond.’ The term “immediately” 
as used to delimit appeal time is really ten days, for that is the period allowed 
for bond. 

Trial is de novo‘ and is on the original complaint which the lower court 





1 Bouvier’s Law . Ditonery Baldwin Ed., pg. 69. 

2 Dear Justice, M S. Mill Go., pg. 91. 

8 G.S. 1949 63-401; Pinaire v. Beaver, 164 Kan. 593, 191 P. 2nd 176. 
4 State v. Forner, 32 Kan. 281, 4 P. 23 8. 
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must—but in my district not always does—certify up. I should think public 
prosecutors would see that this is done, but if you run into occasional omissions 
in this regard, the District Court can befriend you.® 

That an appeal vacates the lower court’s finding and sentence subject to 
reimposition on dismissal by the defendant, but subject to all being nullified 
upon dismissal of the case by the prosecution, is well concluded in an article by 
my brother Judge Fontron® to which I would direct you for specific analysis. 


Tue Statutory ENACTMENT 


Under the Kansas statute’ it is “unlawful . . . for any person who is under the 
influence of intoxicating liquor to drive any vehicle within this state.” Prohibited 
also is driving by an habitual user of, or while under the influence of, drugs, 
which for time limitation I will disregard, except to note that the standard 
of being “incapable of safely driving” seems to apply only to one under the 
influence of other than narcotic drugs. 

The blood-alcohol test statute® introduces the element of operation “upon a 
public highway” and imposes a prior consent to submit to a chemical test of 
“breath, blood, urine or saliva.” This statutory consent is revoked by the suspect 
refusing to submit when arrested. While I would not personally desire officers 
to go beyond the limits of any statute, I suspect that if they did so the evidence 
obtained from such un-statutory act would be admissible in evidence so long 
as the officer’s conduct does not involve terrorizing threats or brutal and shocking 
force.® At all events, it seems rather a waste of ink to decree consent to submit 
as a condition of the privilege to drive only to annul it if the individual so 
burdened doesn’t like the burden when it is about to apply to him. The only 
statutory consequence of such refusal is a possible suspension of license for not 
exceeding ninety days. If my limited experience is in any respect typical, I 
venture that this section of the statute will seldom penalize an ardent accused 
as long as enforcement rests with a state agency. 


EVIDENCE OF INTOXICATION 


Evidence based on observation and on results of laboratory testing under the 
statute comprise the evidentiary field from which intoxication may be proven.’® 
The former embrace observations of smell of alcohol, condition of clothing, 
manner of speech, handwriting, drowsiness, complexion color, and reactions to 
tests like picking coins from the floor, touching the end of the nose with index 
fingers, and with eyes closed, balance test, walking a line, and reaction of the 
pupils to light. The latter embrace tests of captured saliva, urine, blood, and 
breath, and for the last named, the Drunkometer, the Alcometer, and the 
Intoximeter provide immediate readings. Of course, the taking, transmission 
and testing of specimens must be narrated fully to lay a proper foundation. 

§ State v. Loffland, 17 Kan. 390; State v. Berry, 183 Kan. 792, 332 P. 2nd 549. 

6 Jo ar Association of Kansas, Vol. 27, pg. 376. 


urnal, B: 

7G.S. 1959 y 8-530. 

8 G.S. 1959 Supp. ay through 1007 

9 People v. Kiss (Calif.) 269 P.2nd 924; Annotation: 25 A.L.R. 2nd a Briethaupt v. Abram ha pew.) 
271 P.2nd 827. The case of Monroe v. Pape, _-... U.S. 5 L.Ed. 2nd 492, 81 S.Ct. __, tried in the 

er, 1960 term does not involve the an of admissibility of b. 5... but is -ig interesting from ~ 

standpoint of civil liability of police officers or their cities for acts of brutality. case 
federal cause of action exists Lyd 42 U.S.C. Sec. 1983 for deprivation of - My. under the Fourteenth 
Amendment as the result of su ay oe as ae the officers, but not against the city. 

10 Wichita v. Depre, 185 Kan. 22, 540 E P.2n 
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As a matter of law, chemical testing is not a prerequisite to prosecution," 
but I suggest that fairness to the accused as well as the enormity of the hazard 
to life resulting from drunken driving dictates that scientific testing be routine 
procedure in even the thinly populated areas. To do less is to put a price of 
time or money on the proper administration of justice. This country cannot 
afford to penny-pick away at the principle of justice under law. 


FRINGE ITEMS 


A few matters, though not of general application, are too interesting to by-pass. 
Criminality perhaps lies only in case of voluntary drunkenness,!* but a claim 
of involuntary intoxication will be difficult to prove.* The Uniform Vehicle 
Code" differs from the Kansas enactment in that the former presumes “under 
the influence” does not exist before .05 per cent blood alcohol by weight but 
does exist at .15. In between there is no presumption either way. As you know, 
under our statute the presumption is negative to .15 and thereafter positive. 
What would be the effect on the trier of fact—be it court or jury—if in answer 
to a hypothetical question embracing, say .10 per cent, incoherent speech, failure 
' to meet various coordination tests, a qualified expert stated in his opinion the 
subject was under the influence? 

In State v. Bailey,’® Justice Schroeder interestingly and, I believe, soundly, 
works out a conclusion that a chemical analysis of blood to determine not blood 
alcohol but reducing substances, which when determined will afford the basis 
for a reasonably accurate laboratory conclusion as to percentage of blood alcohol, 
does not constitute a presumption upon a presumption. 

As to what constitutes driving generally, I refer you to State v. Hazen’ and 
an annotation in 47 A.L.R. 2nd 576; that an accessory may be charged as a 
principal I refer you to State v. Clark.” Driving may be proven by purely 
circumstantial evidence,'* and of course admissions of the accused are admissible 
to prove any element of the offense. 


CONSTITUTIONAL QUESTIONS 


Safeguards of constitutional law have been posed as defenses relative to the 
admissibility into evidence of the results of chemical tests. A detailed article 
of M. C. Slough’ is worthy of your study on this subject. Briefly stated, the 
privileges and immunities clause of the Fourteenth Amendment does not impose 
upon the states the bar against self incrimination of the Fifth Amendment. 
Moreover, the privilege against self incrimination relates to the extraction of 
words, not bodily substances. As indicated previously?® the due process clause 
could become applicable through use of scandalous threats or shocking brutality. 
In Kansas, it would appear that even were evidence obtained contrary to the 


11 State v. Berry, (supra). 

12 Bartholomew v. a " 104 Ill. 601. 

18 Annotation, 30 A 761. 

14 Art. V, Sec. 54 Ay of Unif. Veh. Code. 

15 184 Kan. 704, 339 P.2d. 45. 

16 176 Kan. 594, pak P.2d. 1117. 

17 149 Kan. 481, 87 

= State v. Dill, 182 —_ "174, "319 rw 172; State v. Hazen (supra). 
19 Kansas Law Review, Vol. 3. * nq, S14 

20 See section on ““The Statutory tment,” supra. 
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search and seizure provisions of the Fourth Amendment, the evidence would 
be nonetheless admissible.”? 
ELEMENTS 


To prove your prima facie case, you need only to check off the elements set 
forth in State v. Bailey (supra), subject to one possible qualification. The third 
element set forth in that case refers to operation on a public highway. A highway 
was the operating area in the case. The statutory wording is merely “within this 
state” and the words “upon a public highway” only occur in the section relating 
to consent to chemical testing of bodily substances. Considering that an intoxi- 
cated driver is perhaps as much a hazard in the parking lot adjacent to an 
athletic arena or the private drive that crosses a busy sidewalk on approach to 
the street as he is on the highway itself, I would assume that were a proper 
case to arise, our eme Court would probably consider the wording of the 
third element men in the Bailey case as being unintended and dicta. 
There is, of course, the possibility that the wording of the opinion was a calculated 
result of construing the_two-séctions together to determine legislative intent and, 
although dicta as to the Bailey case, it might be adhered to in future cases. 


RECOMMENDATIONS 


For me to make suggestions to you perhaps assumes that in general a trial 
judge knows more than trial counsel about how to handle the legal stratagems. 
To say that this is assuming facts not in evidence could well be the understate- 
ment of the day. So without claim of admissibility, I merely submit the following 
for your consideration: 

1. The police officers should be well instructed relative to objective tests 
and when chemical tests are given, they should take a brief statement from the 
accused that he, without the use of force, threat or promise consented to the test. 

2. If a jury trial is asked by the accused in the court below, dismiss and 
file direct in district court. Generally the informality and lack of instruction 
to jurors in lower courts leave the prosecution in a comparatively weak position 
and anyway, fairness to the accused does not require that he have two chances 
to your one. 

3. Conferences with your witnesses or trial to the lower court judge may 
reveal that your evidence definitely falls short of proof of guilt beyond a rea- 
sonable doubt. In such case, you might as well move to dismiss and be done 
with it. Your respected position as a prosecutor does not require that you dili- 
gently waste the taxpayer's money. The Supreme Court of this state has held 
that the County Attorney is the chief law enforcement officer in his county. 
I assume it would follow that the City Attorney is entitled to call the plays 
when it comes to enforcement of city ordinances. Besides, you are going to 
slough off enough public money losing cases that you think will result in 
convictions. 

In this connection perhaps you did not know of the California lawyer who 
represented a local bank whose president was a close personal friend. After 
a lengthy, involved and very important piece of litigation resulted in near 





21 State v. Johnson, 116 Kan. 58, 226 Pac. 245. 
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disaster for the bank, the lawyer sent a very sizable statement for services 
directed to the attention of the president of the bank, with this notation: 
“Dear Jim—I have no doubt but that you may think this case could have been 
lost for much less.” 

Neither effective law enforcement nor public respect for the law will be 
the loser as a result of your calling it “quits” when you simply do not have 
enough evidence. The principle of legal ethics that dictates you should not 
argue your personal beliefs in the soundness of the city’s case in no way militates 
against your exercising your contrary beliefs. 

4. If the defendant chooses to dismiss his appeal iain the lower court, 
you might conclusively define the status of the litigation by seeing that the 
journal entry of dismissal provides in substance: 


“The parties have stipulated that upon dismissal the finding and sentence 
rendered in the lower court be and it is hereby ordered reinstated, instanter, 
with right of appeal terminated.” 


5. Do not delay trial on appeal. It is generally the plaintiff who suffers 
thereby because loss of witnesses through death and changes of residence work 
against the party who has the burden of constructing a case. You may, more- 
over, fall within the constitutional right to speedy trial rule of State v. Brockel- 
man”? if the delay is not instigated by the defendant. Even if delay is initiated 
by the defendant, that fact will not solve your problems of witnesses who have 
died, moved from the jurisdiction or become “address unknown.” 

6. In cases where the alleged driving under the influence involves an accident 
and the accident results in injury to passengers or occupants of another car or 
property damage, the interest of one or more insurance carriers may become 
such as to be a temptation to influence you in the maintaining of criminal 
charges or the handling of the trial. Without advocating obstinacy, I suggest 
your proper function is to do your duty without favor and without regard to 
what effect your proper decision may have on future events. 

7. To try a lawsuit well takes some experience and a number of abilities 
that not all of us possess. The well-qualified lawyer knows that the litigation 
which apparently will hold no difficult problems of tactics or evidence can all 
of a sudden get very sticky indeed. This is so even if a well-qualified lawyer 
has prepared his case. The well-qualified lawyer will probably be able to 
handle these emergencies as they arise. 

I presume that in Utopia lawsuits would always be decided completely “on 
the merits.” It is just a plain fact, however, that sometimes a suit is won by 
a lawyer—and sometimes it is lost by a lawyer. Resolve any question of your 
qualifications in favor of associate counsel. The aid that a trial judge can give 
you is properly limited. This is particularly so if you are on the prosecution 
side. I think you will be surprised how readily your officials will understand 
your position and consent to your request, even if it does cost them a little more 
money. If a prosecution is worth conducting, it is worth handling right and 
if your experience is the same as mine, you will find that you never lose stature 





22 173 Kan. 470, 249 P. 2d 692. 
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in the eyes of your client by acknowledging your limitations—or, for that 
matter, by confessing your errors. 

8. Protect your record in case of appeal. The expressions “this far,” “about 
that color over there,” “this much,” “about here,” “this side,” may be intelligible 
enough with the hand display there to observe, but the record will give you 
nothing to support your conviction on appeal. “Let the record show . . .” is 
a mark of the careful practitioner. 

9. In argument to a jury, comment on the refusal of the defendant to subject 
himself to a chemical test can be both effective and proper—so long as you 
have laid your basis by introducing evidence of such refusal. 

10. The law of foundation evidence comes into play in introducing evidence 
of the result of a chemical test and in asking the hypothetical question of a 
medical or chemical expert. Unless you have had extensive experience, you 
will both feel and do better if you prepare your points, in writing, and in advance. 

11. You will convey more conviction by trying your side of the case affably, 
briefly, and forthrightly than by all the indignation, arm-waving, and shouting 
that your body can muster. 

12. If, as I have suggested, the purse strings on justice should be slowly 
drawn and if public prosecutors are to exercise the care and exhibit those 
symptoms generally identified with counsel of good quality, you face a related 
proposition of reasonable compensation for your services. I assume that there 
is no bar association, county or regional, that carries on its schedule of recom- 
mended minimum fees a provision to serve as a guide for computing proper 
pay for services as attorney for the cities that lie therein. Nor would I suppose 
that bar associations would desire to embark on such a program because too 
great a percentage of the attorneys in such an organization would have no 
experience with the demands made upon city attorneys and the variety and 
complexity of the duties they perform. I would at least hope that would be 
true, and that there would not be many areas like the town of my residence— 
and of my heart—where I understand we are about to get our fifth city attorney 
within a span of ten years. Now this changing over is not in the public interest 
because these attorneys have generally done their work ably and something 
should be done about such a situation, but for the life of me I don’t know 
what approach should be made or by whom. 

Be that as it may, I propose that your charges are generally inadequate and 
most lacking in uniformity. This may result in part from shopping for a city 
attorney on the basis of price. For an attorney to go along with a solicitation to 
bid is on its face unprofessional and unethical and I see no reason why it would 
be less so simply because the majesty of a governing body is involved. In the 
broad field of tort liability there are probably many of you who go along with 
the archaic, historically unfounded and morally reprehensible doctrine that the 
King can do no wrong but I dare say that most of you agree with me on this 
more narrow ground. 

A second cause of disproportionate and unworthy compensation probably lies 
in that some of you have not had sufficient individual experience as a city 
attorney or have not thoughtfully analyzed your cost of doing business, all 
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with the result that you have not approached the terms of your employment in 
a realistic way. 

Bearing in mind that by schedule to set an exact fee under any and all 
circumstances was unethical long before the enactment of what I will term 
the rather insulting lawyers’ anti-trust statute,2* I suggest that you attorneys, 
acting together, know what proper general charges for city work should be 
and that without delay you might set about adopting a minimum schedule. 
Because of the differences in size of your cities and differences in the nature 
of the work from one to another it will take a bit of doing. But who else is 
better qualified? — 

As a trial judge, I would hope that adequate provisions would be made for 
the court work you may do. When a DWI appeal is somewhat lacking from 
the standpoint of plaintiffs preparation or presentation, the edge that the court 
feels is somewhat dulled by the realization that no doubt much more was done 
than was paid for. But that is not the answer. And while you are about all 
this fee business, you might like to devote some thought and research to the 
bonding company package with sight draft for legal services attached. 

In closing, permit me to say that the Biblical admonition is what more is 
required than that ye do justice, love mercy, and walk humbly with thy God. 
So long as influence or favor is not involved, I hope you will have the pleasure 
in the performance of your duties of occasionally being able to show mercy— 
mercy that in no real sense involves dereliction of duty or failure of justice. 

Let it not detract from the earnestness of what I have just said, by in a 
humorous vein, pointing out a person entitled to some merciful understanding. 
A woman was charged with making a U-turn in the middle of the block. 
She told the city attorney she didn’t know that was against the law. The city 
attorney replied that ignorance of the law was no excuse. To this she exclaimed, 
“Well, but really! You see, I didn’t know that either.” 

You and your President have honored me with your invitation and your 
attention. You have known from the beginning that an amicus consiliari would 
not have much to offer. While it is no defense, I would want you to know 
that once in a while courts feel the same way about an amicus curiae. And if, 
as I suspect, I have exhibited neither learning nor fluency, it is of small moment 
for your social hour draws nigh and soon you will all be revealing the most 
profound precepts and you will be speaking with the tongues of angels. 





23 G.S. 1949, 50-112. 
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THE TWILIGHT ZONE BETWEEN STATE AND FEDERAL 
JURISDICTION IN LABOR-MANAGEMENT RELATIONS LAW 


By Wiu1am G. Haynes 
of the Topeka, Kansas, Bar 


CARDINAL MANUFACTURING COMPANY DECISION 


On March 17, 1961, the Kansas Supreme Court rendered a long-awaited 
decision and ruled the “Agency Shop Clause” violative of the Kansas Constitu- 
tional Amendment (Art. 15, Sec. 12) commonly known as the “Right-to-Work 
Amendment,”! and reversed the Wyandotte County District Courts sustaining 
a demurrer to a petition for an injunction. 

The Kansas Supreme Court, it appears, had no difficulty in determining the 
Constitutional Amendment was intended by the people of Kansas to make un- 
constitutional the conditioning of employment (retaining or obtaining) upon 
the payment of support moneys to a certified bargaining representative. The 
court acknowledged that the language of the Constitutional Amendment? did 
not clearly and specifically mention the conditioning of employment upon the 
payment of dues and initiation fees but held constitutional amendments were 
to be liberally construed and that both the Supreme Court of the United States* 
and the 7th Circuit Court of Appeals* had interpreted Section 8(a)(3) of the 
Labor Management Relations Act® as authorizing employers and unions by 
agreement to require only the payment of dues and initiation fees as a condition 
of employment and not union membership. The failure to tender such payments 
is the only reason a bargaining representative can lawfully cause an employer 
to discharge an employee. Under a Union Security Agreement as described 
above, an employee cannot be discharged at a labor organization’s request for 
refusing to make application for membership, failing to attend union meetings, 
or failing to comply with internal union policies.® 

The Kansas Court in Cardinal Manufacturing stated that the legislative framers 
of the Constitutional Amendment are presumed to have known this law at the 
time they drafted the constitutional language and therefore the language was 
intended, not only to apply to agreements conditioning employment on union 
membership, but also agreements conditioning employment upon the payment 
of dues, initiation fees or other support moneys. 


1 Case No. 42.055 Higgins Waddel & Loned v. Cardinal Manufacturing » Inc. & Gensel Drivers Allied 
Au & Petroleum Union No. 498 (case not published at the = of this writing). 

2 Art. 15 Sec. 12 Kansas Constitution “‘No person shall be denied the ity to obtain or retain employ- 
ment b of bership or nonmembership thereof, or any individual agreement written or oral which 
excludes any from employment or continuation of employment because of membership or non- 


membership in any labor organization.’ 
8 Radio Officers of the Commercial Telegraphers Union v. N.L.R.B. (1954) 347 U.S. 17; 74 S.ct. 323, 98 


L. Ed. 455. 
4 Union Starch & Refining Company (1951) 186 F2d 1008 enforcing 87 NLRB 779; Cert denied (U.S. Sup. 
5 342 } 4 815, 79 Sct. 29). 

“It shall be an unfair labor practice for an employer by discrimination in regard to hire or tenure of employ- 
“meat or or condition of emplo os to encourage or discourage membership in any labor organiza- 
of any term That nothing in this su! ~ wy or in any other a. “ the United States, shall preclude 

peg Re nag By Fay FEB Lie ky. — pt uire as a condition of emp 

ment members therein on or after the oom ¢ ~. Following the bewi of such employment or 
effective date such eet whichever is ard Ae ge — BY That no employer shall 
justify any eee ag an employee A be ater ie ina ary f organization. . . (B) if he has 
reasonable grounds fi beleving that membership was denied or terminated for reasons other than the 
failure of the employee to tender the periodic dues and the initiation fees uniformly required as a condition 


6 Dolon Starch & Refinin & Refining Teneo, CS 
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The Court was also confronted with the issue of federal pre-emption. This 
issue apparently caused the Court some difficulty but after a discussion of land- 
mark decisions of the U.S. Supreme Court, it was concluded that 14(b)? of 
the Labor Management Relations Act (hereinafter referred to as LMRA) 
authorized the states to regulate the execution and application of agreements 
requiring membership as a condition of employment. Moreover, the term 
“requiring membership in a labor organization” in 14(b) was “synonomous” with 
the conditioning employment upon the payment of dues and initiation fees be- 
cause of the National Labor Relations Board (hereinafter referred to as 
N.L.R.B.) rulings and Court rulings mentioned above which interpreted the 
language of Sec. 8(a)(3) to require only the tender of dues and initiation 
fees and not union membership, where a lawful union security agreement exists.* 

The Court cited the celebrated Algoma Plywood Case® as a precedent. In 
Algoma, the U.S. Supreme Court affirmed a Wisconsin Court ruling that the 
regulation of a maintenance of membership clause was within the jurisdiction 
of the State of Wisconsin—Wisconsin’s statutes required two-thirds of the 
employees in a unit vote in favor of an agreement conditioning employment 
on union membership. Algoma and the Carpenters Union entered into an 
agreement which required all employees who were members of the union at 
the time the contract was executed to remain members until its termination. 
This agreement was entered into without two-thirds of the employees affirming 
as provided in the statute. The U.S. Supreme Court interpreting 14(b) said: 


“It is argued, however, that the effect of this section is to displace State law which 
regulates, but does not wholly prohibit agreements requiring membership in a 
labor organization as a condition of employment. But if there could be any doubt 
that the language of the section means that the Act shall not be construed to 
authorize any ‘application’ of a union security contract, such as discharging an 
employee which under the circumstances is ‘prohibited’ by the state, the legis- 
lative history of the section would dispel it.” Sec. S Rep. No. 105, 80th Cong. Ist 
Sess. 5-7 H.R. Rep. No. 245 80th Cong., Ist Sess. 9,34,40,44, H.R. Conf. Rep. 
No. 510 80th Cong. Ist Sess. 60.94 Cong. Rec. 3613 (April 16, 1947); id at 
3617-18; 93 Cong. Rec. 6540 (June 4, 1947); H.R. 3020, as reported Sec. 13. 


The Cardinal Manufacturing Company case arose from provisions in an agree- 
ment conditioning employment on the payment of dues and initiation fees. 
Three employees failed to pay the required dues and the union attempted to 
cause the employer to effect their discharges. Here there was an application 
of a written agreement, and therefore a situation falling specifically within the 
language of 14(b). Considering these facts in face of the Algoma Decision, it 
appears likely that the U.S. Supreme Court will deny a writ of certiorari to contest 
jurisdiction of the Kansas Supreme Court if one is filed. 


714(b) Nothing in this Act shall be construed as authorizing the execution or application of agreements 
requiring membership in a labor organization as a condition of employment in any state or territory in which 
such execution or application is prohibited by state or territorial. 

8 The Union Security viso to Section 8(a)(3) (See footnote 5) is an yrs to the employers violating 

sts (3) by encouraging union membership in a labor organization & where 14(b) is applicable in a Right- 

ork State, it may be reasonably argued that the Union Security Proviso of Sec. 8(a)(3) is inapplicable 

oa any conduct by an employer ge ng union membership, i.e., conditioning employment on payment 

of union dues or initiation fees a violation of Sec. 8(a)(3) of ‘the Act. See member Rogers opinion 
General Motors oo (ise!) *130 N.L.R.B. No. 154; 47 LRRM 1306. 

9 Algoma Plywood eer Compan Wisconsin Employment Relations Board (1949) 336 U.S. 301; 


93 L. Ed. 691 69 Sct. 384. (16 L.C, Tt 85, 013 CCH). 
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WHat JURISDICTION WHERE No AGREEMENT Exists 


However, if the facts were changed so that the specific language of 14(b) 
did not apply, i.e., execution or application of an agreement conditioning em- 
ployment on union membership, such as where no agreement exists and the 
union pickets to force employees to join the union or pickets to force an employer 
to discharge employees who refuse to pay union dues what would result? 

Justice Fatzer gave a strong indication of his views on the subject in a con- 
curring opinion’ of a Kansas Supréme Court Decision, he states: 


“Under Fairlawn, Garmon and Farnsworth the Supreme Court apparently permits 
the Federal Board to follow the illegal conduct into the area immunized against 
Federal jurisdiction, lay hold of it, and bring it before the Federal Board for 
adjustment and prevention. The effect of this is to preclude state power from 
operating to legitimate ends—empowering it to regulate but denying enforcement 
of its regulations. The Federal Board is not concerned with the texture of state 
law nor its enforcement; thus, the use of Section 8(LMRA) to withdraw from 
state power, the enforcement of those regulatory measures with respect to illegal 
execution of union security agreements permits the execution of such agreements 
in violation of state law. Particularly so in those instances where jurisdiction is 
declined by the Federal Board. The result is to leave the impaired party remedi- 
less. The unrestrained conduct is permitted to achieve its illegal end, i.e., the 
execution of a Union Security Agreement in violation of State Law.”! 


“I conclude those remarks with the statement that under the rule announced in 
Fairlawn, Garmon and Farnsworth, labor organizations employees and employers 
are required to wander in semi-darkness of Federal jurisdiction barring state power, 
not by Federal action but by Federal inaction. The light of State Jurisdiction 
illuminated by Sec. 14(b) has been dimmed and states may no longer look to 
that section to enjoin conduct directed toward the execution of union security 
agreements in violation of their laws, which conduct is definable as an unfair 
labor practice under Sec. 8... .” 

In the Fairlawn Case!* a union, after an unsuccessful attempt to organize 
employees, asked the company to recognize it as the bargaining representative 
of the employees. The company refused, the union picketed and put secondary 
pressure on suppliers. The State Court enjoined the picketing. On writ of 
certiorari the U.S. Supreme Court vacated and remanded holding that since 
the conduct was prohibited by Section 8 of the L.M.R.A. the matter was 
within the exclusive jurisdiction of the N.L.R.B. and the State Court was pre- 


empted from asserting jurisdiction. 
The Farnsworth Case" involved a union business agents’ protest to a manager 


10 Asphalt Paving v. Local Union 181 Kans. 775 at page 797(1957) citing important decisions of the 
ited States Supreme Court in the area of federal pre-emption 
ts we ae 1959, the Landrum-Griffin Amendments froze the N.L.R.B. jurisdictional standards then in 
effect and authorized the state to assert jurisdiction in labor disputes where the N.L.R.B. declined to assert 
jurisdiction in 14(c)(1) of the Labor Management Relations Act as amended). The jurisdictional stand- 
~~ currently in effect are 
x - Non-Retail: $50, age 0 outflow or ites, direct or z inti. — 
Office @ Buildings: g space services thereto to organizations which meet ot any 
—- stand: ex the rental therefor is $25,000 & the buildings’ gross revenue is $100 
Retail Concerns: $500,000 gn vs —_, of business. 
rt Instrumentalities, Links & Cc $50,000 from interstate (or “ee part 
of an a, ¢ e, of from sources performed by employers in commerce. 
> Public tilities: $250,000 gross volume or meet the non-retail standard. 
aad Systems: $250,000 000 gross volume except taxicabs as to which the retail standard a; 
: ; woaaees « eo ee Radio, Television, Telegraph and Telephones; $700 600 gross 
volume, Newspaj 000 gross vi 
= Aewiquested eat Cutters v. Fairlawn Meats (1957) 353 bo “| 20, 1 L.Ed. 2d 613, 77 S.ct. 604. 
18 Electrical Workers Local Union v. Farnsworth & Chambers Co. (1887) 353 U.S. 969, 1 L.Ed. 2nd 1133, 
77 S.ct. 10S6 Ree Rev. 299 S.W. 2d 8. 
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of a company that the company was not employing union labor. The union 
threatened to picket the plant if union labor was not employed. The company 
refused to employ union labor and picketing resulted. The Tennessee Court 
enjoined the picketing and held that the matter was within its jurisdiction under 
the “State-Right-to-Work Law” even though the business of the Farnsworth 
& Chambers Co. was within the jurisdiction of the N.L.R.B. The U.S. Supreme 
Court in a per curiam decision, without mentioning 14(b) reversed the ruling 
of the Tennessee Court citing Weber v. Amheuser-Busch.'* 

The Garmon Case" arose from a demand of a union that Garmon retain only 
members of the union and those that became members after thirty days of 
employment. Garmon refused to go along with such an arrangement claiming 
that there was no evidence that a majority of his employees desired to join 
the union. The union peacefully picketed Garmon’s place of business and 
also suppliers and customers. The Supreme Court of California affirmed a lower 
courts injunction and award of damages. On a writ of certiorari, the U.S. Supreme 
Court reversed and remanded, holding that the state court was pre-empted from 
asserting jurisdiction in any matter arguably protected or prohibited by the 
L.M.R.A. but left the issue of damages to the California Court for consideration 
as a local issue. The California Court affirmed its award of damages on remand 
and on another writ of certiorari the U.S. Supreme Court reversed holding: 


“When it is clear that the activity is either protected by Section 7 or prohibited 
by Section 8(LMRA) the state court must yield. . . . When the conduct is arguably 
or potentially subject to federal jurisdiction, the danger of conflict with the 
national labor policy must be averted.” 


Before the Garmon, Fairlawn and Farnsworth Cases reached the U.S. Supreme 
Court, two cases arose in the State of Wisconsin concerning the labor statutes 
of the State. One involved an employer, the other a union. Plankington Packing 
Co. received a demand from a union to discharge an employee who dropped 
his membership during an escape period provided in a maintenance of member- 
ship clause. After the employer received the demand, the employee was dis- 
charged. The Wisconsin Employment Relations Board applying a statute in 
the Wisconsin Peace Act which made it unlawful for a union and employer to 
coerce an employee in respect to their rights to refrain from joining a union, 
ordered reinstatement and back pay for the discharged employee. In a per curiam 
decision, the U.S. Supreme Court reversed the Wisconsin Court.'® The cases 
cited in the per curiam decision indicate the reversal was based upon the 
state’s lack of jurisdiction. 

The second case, Amalgamated Association of Street and Electrical Workers 
v. Wisconsin Employment Relations Board arose from an economic strike by 
the union which interrupted public utility service. A state statute provided that 
it was a misdemeanor to interrupt public utility service. The State Court issued 
14 Weber v. Anheuser-Busch, Inc. (1955) 348 U.S. 468, 99 L. Ed. 546, 75 S.ct. 480, holding that any con- 

ry ae is potentially protected or prohibited by the L.M.R.A. is within the exclusive jurisdiction of the 
15 San Diego Unions v, Garmon (1957 & 1958) 353 US. 26, 1 L.Ed. 2d 618, 77 S.ct. 607, 359 US. 236, 


3 L.Ed. 2d 775, 79 - 
16 P. 0. ag Wisconsin Emvloyment Relations Board et al. (1949 R, US. att 94 L. 


Ed. 588, 70 S.ct. or citing Bethlehem Steel Co. v. New York State Labor Rela US. 67 
¥ LaCrosse hg one Corp. v. Wisconsin Employment Relations Board 336 U.S. 18 "& yh Plywood & 
ancor upra. 
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an injunction to enjoin the picketing and on writ of certiorari, the U.S. Supreme 
Court reversed holding the state statute was invalid in that it denied a right 
Congress had guaranteed under Section 7 of the Taft Act—the right to strike 
peacefully to enforce union demands for wages, hours and working conditions.?’ 
In footnote 12 to this Decision, the Court said: 


“Our decision in Obrien,!* followed shortly after our reversal, per curiam in 
Plankington Packing Co. where the Wisconsin Employment Relations Board had, 
with approval of the State Supreme Court, ordered reinstatement of an employee 
discharged for failure to join a union, even though his employment was not 
covered by a union shop or similar contract. Section 7 of the Labor Management 
Relations Act not only guarantees the right of self organization and the right to 
strike, but also guarantees individual employees the right to refrain from any or 
all of such activities. At least in the absence of a union shop or similar contractual 
arrangement applicable to the individual; Since the N.L.R.B. was given jurisdiction 
to enforce the rights of the employees, it was clear that the Federal Act had 
occupied this field to the exclusion of State regulation. Plankington and Obrien 
both show that states may not regulate in respect to these rights guaranteed by 
Congress in Section 7.” (emphasis supplied) 

It is generally presumed that people intend to obey the laws and if it may 
be presumed that the decision of the Kansas Supreme Court in the Cardinal 
Manufacturing Case has the effect of halting the execution of agreements con- 
ditioning employment upon payments of fees or union membership and causes 
parties to existing agreements, including such clauses to delete them, then all 
future violations, which are discriminatorily motivated or have the effect of 
encouraging or discouraging union membership, will be within the exclusive 
jurisdiction of the N.L.R.B., except when the employer's volume of business does 
not meet the board’s jurisdictional standards. (See footnote 11.) 

This conclusion may be reached because the N.L.R.B. has ruled that it is 
a violation of Section 8(a)(3) of the L.M.R.A. for an employer to discharge 
an employee at the request of a union for non-payment of dues where there is 
no Union Security Agreement existing at the time of the discharge.’® 

Since the conditioning of employment on payment of dues or initiation fees 
without an existing written agreement is in the opinion of the N.L.R.B. pro- 
hibited by Section 8(a)(3) of the L.M.R.A., and the state’s jurisdiction under 
14(b) is limited to the application of an existing agreement, the Cardinal Manu- 
facturing Company decision might very well have the effect of returning the 
enforcement of discharges for union membership or nonmembership in the State 
of Kansas to the N.L.R.B. even in face of 14(b). 


AREAS WHERE STATES HAVE JURISDICTION 


States are not precluded from exercising police power for public safety and 
order. They may assert jurisdiction to: enjoin mass picketing obstructing or 


17 enciguneeed Association of Street Electrical Workers v. Wisconsin Employment Relations Board (1951) 
340 U.S. 383, 95 L. Ed. 364, 71 S. ct. 359. 

18 International Automobile Workers Union v. Obrien (1950) 339 — S. 454, 70 S.ct. 781. This case involved 

= ay veto provision of a state vy — = pe rohibited calling off a strike until a s ‘ic > + gamed had 

and The U.S. Supreme Court e statute conflicted with Section 7 L.M.R 

“_ 4 Copper Products Corp. 1945)" 63 N.L.R.B. 686, 17 L.R.R.M. 15 wherein a a. caused the 

_— = ty ~ « an employee er an expired contract containing a maintenance of membership clause 

oard finding a violation of Sec. 8(a)(3) held “It was only under such an existing contractural 

and the = the respondent could properly make union membership a condition of employment.” 
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interfering with ingress or egress to a business establishment;?° enjoin conduct 
which threatens physical injury to persons or py: ;*1 enjoin current and 


unannounced work stoppages.?” 
The U.S. Supreme Court has affirmed a state court’s jurisdiction to award 


damages, in a common law tort action to an employer whose employees were 
threatened and intimidated with physical violence with the purpose of com- 
pelling them to join the union or accept the union as their bargaining repre- 
sentative which resulted in the employer being forced out of business.?* It has 
also affirmed a state court’s jurisdiction to award damages to a union member 
expelled from the union in violation of his work rights under the union con- 
stitution and bylaws where the state statute provides for mandatory reinstate- 
ment and damages for breach of contract.** It has also affirmed a state court’s 
jurisdiction over an action in tort to recover damages for loss of earnings and 
mental anguish by an employee who was prevented from pursuing his employ- 
ment because of threats of violence against him and his property by agents of 
a labor organization.” 

The second Garmon Decision?* reversing the California Supreme Court’s 
asserting jurisdiction to award damages where the conduct was potentially or 
arguably prohibited by the L.M.R.A. at first blush would appear to establish 
precedent for eliminating the state court’s power to assert jurisdiction to award 
damages altogether. However, the line of Supreme Court Decisions cited above, 
affirming the state courts’ asserting jurisdiction in damage actions when closely 
analyzed, indicates that when the cause of action arises from physical violence, 
threats, intimidation, mental anguish or suffering, the state court is not pre- 
empted even though there may also be a violation of the L.M.R.A. 

In summary, existing decisions of the U.S. Supreme Court tell us that states 
may regulate the execution and application of agreements conditioning employ- 
ment on union membership under 14(b), however, where no agreement exists 
and the conduct is protected or prohibited by the L.M.R.A., the court is pre- 
empted from asserting jurisdiction. State courts may assert jurisdiction and 
exercise police power where an individual is denied the use of his property, 
or where there is physical violence or threats thereof. They may also, without 
fear of pre-emption, entertain suits of civil actions in tort where there are threats 
and intimidations, mental anguish or suffering, or breach of contract when the 
local laws give a cause of action. Otherwise, any conduct within the realm of 
a labor dispute which is potentially protected by Section 7 or prohibited by 
Section 8 of the L.M.R.A. involving an employer whose volume of business 
meets the board’s jurisdictional standards must be rejected by the N.L.R.B. before 
the state court may assert jurisdiction.?7 


20 Allen Bradley v. Wisconsin Employment Relations Board (1941) 315 we S. 740, 62 S.ct. 820: Auto workers 
v. fe Employment Relations Board (1949) 336 U.S. 245, 69 


21 Youn v. — (1957) 355 U.S. 131, 2 L.Ed. 2d 151, 78 S.ct. “306, 76 S.ct. 794. 


22 Auto Waker v. Wisconsin Employment Relations Bond ( 1956) 351 U 
23 penn mc ant bn a Ke . Lal ae Construction Corporation (1953) 347 U.S. 656. 
241.A.M. v. Gonzales (1958) 356 U.S, 
25 International Union of United o— Werkers (1958) 356 U.S. 634, 78 S.ct. 932. 
26 San Diego Union v. Garmon. 
27 Anheuser-Busch (Supra) yn gap Diego Unions v. Garmon (Supra). 
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Until Congress chooses to bridge the gap of the twilight zone between State 
and Federal jurisdiction in labor-relation matters, we will have to rely on the 
U.S. Supreme Court to guide us on a case-by-case basis. The cases cited herein 
establish some precedent for determining which forum will or may assert juris- 
diction. However, the unexplored covers a much greater area than that which 


has been explored. 
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KANSAS INSURED TITLES, INC.* 


CuamRMAN Ricwarp E. Hotes: In 1960 a special committee on title insurance, 
consisting of sixteen members, was appointed by the executive council of the 
Bar Association of the State of Kansas. The names of the members of this 
committee are printed on page 95 of the August, 1960, Bar Journal. The purpose 
of this committee was to study the feasibility of the formation of a lawyer-owned 
title insurance corporation in Kansas along the lines of some in other states in 
which attorneys have formed such corporations. The committee has done a 
considerable amount of work. It has organized a corporation, Kansas Insured 
Titles, Inc. Today we have a panel of three of the original incorporators who 
will explain the organization of the corporation, its objectives, and how it hopes 
to benefit the lawyers. At the termination of their presentations, the meeting 
will be open for questions from the floor which you will want answered. 

The members of the panel are F. C. (Tim) Bannon, Leavenworth, George B. 
Collins of Wichita, who was chairman of the association’s committee on title 
insurance and who is the president of the corporation, and Barton E. Griffith, a 
regional vice-president for the first district. 

At this time I present Mr. George B. Collins. 

Mr. Couns: Fellow members of the bar, we are here today in a dual 
capacity in reporting to you as members of the committee on title insurance 
which was appointed, and also as officers and directors of your title insurance 
company. 

Under the law, the incorporators automatically became the directors for the 
first year and until the first annual meeting of the stockholders, which each 
year is the second Saturday in October. At the October, 1961 meeting, you, 
the stockholders of the company, will select your directors, who will then in 
turn select the officers who will be in charge for the following year. So, in 
effect, we are giving you a report of our progress in carrying out the mandate 
which we received a year ago at Kansas City to report at the midyear meeting 
as to the feasibility of organizing a Kansas lawyer-owned and controlled title 
insurance company, and also on our determination that the plan was feasible, 
as Mr. Bannon will explain to you more fully. After the executive council 
approved the proposal in principle, our committee authorized the appointment 
of an organization committee to form this corporation with all possible speed. 
I made a study of similar companies in other states and met with a number of 
their representatives in Chicago. Incidentally, the president of the American 
Bar Association, John Satterfield, is quite interested in these lawyer-owned title 
insurance companies from the standpoint of raising the economic status of the 
lawyers. Mr. Satterfield suggested at the Chicago midyear meeting of the 
American Bar Association that he would set up an all-day conference of the 
five lawyer-owned title insurance companies then in existence and ours, which 
makes the sixth, and also of lawyers who are studying this idea in Minnesota, 
Utah, Arkansas, and a number of other states. Some of them had representatives 





® Part of the “Section Meetings” discussions outs iy eel meeting of the Bar Association of the State 
of Kansas at Wichita, April 20 "ar on the sub Title Insurance Program for Kansas Lawyers”: 
Richard E. Holmes, Wi ta, chairman; Geo George B. Collins Wickit F. C. Bannon, Leavenworth; and Barton E. 
Griffith, Topeka, members a the panel. 
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in attendance at this meeting in February, and they were estimating between 
thirty and forty states in attendance at that time. Now, to those of you who are 
not aware of the magnitude of our insurance project venture, there are between 
one hundred fifty and two hundred title insurance companies in the United States. 

To keep the chronology of our efforts in proper focus we will have Tim 
Bannon tell us the history of our committee formation, what the members 
of the bar are interested in, and the necessity for it. Mr. Griffith will then 
proceed more in detail with the capital structure and other details of our 
corporation. I will then offer anything further that may be helpful to you. 
I now present a member of the executive council of your bar association and 
a director of your title insurance company, Tim Bannon of Leavenworth. 

Mr. Bannon: George gave you some part of the background that is covered 
by the history of this corporation of yours, and it is your corporation. There 
is one thing that must be definitely understood now and henceforth. The fact 
that I am a member of the executive council of your bar association and a 
member of the association committee on title insurance and a director and 
one of the incorporators of Kansas Insured Titles, Inc., is not to be construed 
in any way as meaning that the Bar Association of the State of Kansas is in the 
title insurance business or intends to get in the title insurance business, either 
directly or indirectly. 

There are states in which bar associations do own and operate title insurance 
companies as a part of their activities, but we do not have that kind of a bar 
association. The function of the Bar Association of the State of Kansas is clearly 
set out in its charter which regulates and governs it. Under it your association 
cannot engage in title insurance business, or any other business. But, you will 
find stressed throughout, your bar association is interested in the welfare of 
the lawyers, their economic position, their status in the community, and in 
assisting them to perform those public functions that they must perform. 

All of us have been concerned for some time about the diminishing results 
from our efforts in the practice of law. There are some statistics making it 
apparent to all of us, such as a statement in an article in the Journal of the 
American Bar Association to the effect that in the past twenty-five years the 
percentage of the national income which has been spent for legal services has 
dwindled about one-third. Presumably everyone engaged in the practice of law 
has been exposed to that dwindling. 

Now, the question which we should all ask ourselves is: Where did that 
part of the percentage of the national income that should be spent for legal 
services go? We know there are many tax consultants, many accountants, lots 
of real estate agents, and lots of people engaged in the insurance business, 
generally, who have taken sections of the practice of law away from us. 
For instance, too often when the average person seeks to acquire a piece of 
real estate or to form a partnership, he thinks about somebody else besides 
a lawyer. 

The business of conveyancing, as it was originally known and we now should 
recognize it, should be a considerable part of the backbone of the lawyer's 
practice. If a person should come into a lawyer's office and say he is buying 
a house and wants to know what to do, the lawyer, of course, gives him the 
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classic steps that must be undertaken. He considers that the lawyer is an 
instrument in the acquisition of the real estate, the obtaining of the loan, the 
approving of the title, and those things; and the client henceforth thinks of 
that attorney as being his lawyer. 

On the other hand, if he never gets into contact with a lawyer in the beginning 
of the transaction, he is never going to be interested in going to that lawyer, or 
any other lawyer, because he bought his house through a title insurance company, 
or lending agency, or a real estate agent, and the lawyer has lost this piece of 
business. Therefore, the reason I got into this subject of .title insurance in the 
first place was a realization that a lawyer needs opportunity of contact with 
such clients, and that the things the lawyer can give to one who is buying that 
house is something more than something he can advertise. Those are things 
that he can let the world know through Kansas Insured Title, Inc., that it is 
a method whereby a purchaser of a property can know that he is getting a good 
title. He gets in contact with a lawyer and the lawyer has an opportunity of 
having himself a satisfied client who will return. 

At the meeting of the executive council prior to the death of our President 
Beall, I made comment that lawyer-owned title insurance companies seemed 
to be quite a going thing in the practice of law, that there were lots of states 
working on the idea, and we ought to do something. Mr. Beall said: “Well, this 
is a dandy time. You are the chairman. You pick your committee and then 
investigate and report on what you have done.” After the committee members 
were chosen, the committee on title insurance became quite dedicated to the 
proposition that the Kansas lawyers would be benefited by a lawyer-owned 
title insurance company. The committee met in Emporia, in Hutchinson, in 
Wichita, in Kansas City, several times in Topeka, and we now meet again in 
Wichita. We have accomplished what, I think, we set out to accomplish. 

In charting our course, we found out what has been done with lawyer-owned 
title insurance companies elsewhere. We found that the plans varied widely 
in various states. For instance, in Indiana there is a title insurance company 
that is owned by lawyers with a capitalization of $100,000, but they have 
not yet begun operations. However, in the meantime and under the law of 
Indiana, they are able to be agents for a larger nonresident corporation, and 
those lawyers are getting a share of the title business in their state through 
their own independent corporation. 

In Kentucky where a capitalization of $150,000 is required, the Kentucky 
Bar Foundation owns the common stock and receives the dividends on the 
common stock, but the stock that is owned by the individual lawyers is preferred 
stock which shares to a limited extent in the earnings of the corporation. 

In Ohio they have a conventional insurance corporation and their capital 
is $150,000. They have been operating for about four years. In 1959 the 
amount of the commissions returned to the lawyer agents of the corporation 
who wrote the title insurance policies was $73,000. This gives you an idea of 
the potential of the corporation even as small as this one. 

In Georgia they have a regular conventional corporation which has been 
operated and owned by a comparatively small group of wealthy lawyers who 
run the thing entirely for profit rather than as a service to the bar as a whole. 
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In Florida there is the greatest of them all, one which is in the nature 
of a cooperative. The Florida title organization is owned by the lawyers and 
it is organized as a business trust. They have a very elaborate system whereby 
the dividends on the stock of an individual are retained as a credit to the account 
of the lawyer who produced the business and, of course, in such a tremendously 
growing community as they have in Florida, the growth of their company has 
been phenomenal. The vigorous support of their plan by the lawyers is what 
has caused the growth of their organization. Lack of vigor apparently is the 
only thing that has caused the Indiana, Kentucky, and Ohio ones to not progress 
as rapidly. 

After considerable investigation, our committee came up with certain con- 
clusions as to what should be done in Kansas. 

Due to the fairly newness of the state, the large rural population, the number 
of communities, and the 105 counties that have a county seat with maybe a 
lawyer who is also an abstracter, we assumed that Kansas has been fundamentally 
an abstract state. The average person buying a piece of property has an abstract 
with a lawyer's opinion on it. That lawyer has given him an honest opinion, 
but there are always possibilities of error. The client who has paid the lawyer 
a nominal fee, and most of those fees are nominal, sometimes does not have 
all the protection that he ought to have. I think, however, that over the years 
a title opinion by a lawyer has been satisfactory in nearly every case. We have 
occasionally had cases such as Riggs v. Snell which have stirred some people 
up to quite an extent, but those things adjust themselves, also. 

Title insurance is aimed also at covering risks that are not apparent from 
the abstract. We think that it would be in the interest of the public to have 
titles insured and, as to the owner, insured as marketable beyond eventualities 
as to what might develop in mere record title. 

We figured that we should have in this state a Kansas corporation which 
will suit the state of Kansas, all of its people, and all of its lawyers. You have 
subdivisions in many areas where there is only one base abstract made and 
from then on every lot in that subdivision is a captive item for the one title 
insurance company that owned that base abstract. Everything thereafter is 
based on an agent from a title insurance company going over to the courthouse 
and taking a look, or no look, at the records and then telling the title insurance 
company to go ahead and write the policy. That is not giving either purchaser 
or the title insurance company adequate protection by proper scrutiny of title 
evidence by the legal profession. 

The person who writes that insurance policy should have something more to 
convince him that the assets of the title corporation are being properly pledged 
on that policy. Accordingly, we concluded in the formation of your title insur- 
ance company that there should be a basis for writing any policy. We have 
therefore provided in our Articles of Incorporation that a policy of insurance in 
order to be written by this corporation must be based on an attorney’s opinion 
rendered upon title evidence prepared by a bonded licensed abstracter resident 
and operating in the county in which the property is located. 

We felt that these are essential safeguards to make titles reasonably secure 
as against possible litigation over the titles in the future. We wanted to be 
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able to convince you as stockholders, and to show the purchaser possibly that 
all are getting that protection. The purchaser will know that he is getting title 
evidence prepared by an abstracter who is bonded and licensed and lives in 
the community, knows about real estate there and the transactions involving 
the real estate, plus an attorney's opinion, and that his title policy will be 
based on that when he buys his title insurance policy. 

We concluded that we should have a Kansas title insurance company that 
would operate under the Kansas Insurance Code. A title company can be 
organized either under the insurance code or under the.Trust Company Act. 
We explored the trust company angle and found that in that event title insurance 
and title policies would not be under the supervision of the insurance commis- 
sioner. We found that we could form a trust bank and operate a title insurance 
business with considerably less capital than is required under the insurance 
code. We found also that such companies are subject to the control of the banking 
department only as to solvency, and that that department has no control over 
such business as title insurance. 

Having concluded that we should be supervised by the Kansas insurance 
department, we had numerous conferences with the insurance commissioner and 
his assistants. The result is your title insurance company, Kansas Insured Titles, 
Inc., the first such company organized in Kansas. 

It is a corporation. The Articles of Incorporation and Bylaws and Prospectus 
to which you have had access are all approved by the insurance commissioner. 
We are now duly licensed to acquire the capital necessary by sale of our 
common stock. Mr. Griffith will now be more explicit as to the operation of 
Kansas Insured Titles, Inc., than I have been in narrating the background of 
the organization of your corporation. Thank you. 

Mr. Cox.ins: I want to explain and clarify one of Tim’s comparisons between 
lawyer-owned title insurance companies in other states. Everything is relative. 
The report I have here of the Lawyers’ Title Guarantee Fund in Florida states 
this five years growth: Assets December 31, 1955, $582,226; December 31, 1960, 
$2,415,390. So, that one is an outstanding success. On the other hand, Ohio 
in its report states that on its fifth anniversary, on April 15, 1960, the Ohio 
attorneys had insured titles to approximately $300,000,000 worth of Ohio real 
estate. As of December 31, 1959, the company had assets in excess of $436,000, 
a growth of forty percent over the previous year. They were a little slow 
getting under way. The company’s agents and approved attorneys have received 
an estimated $1,200,000 in commissions and fees directly attributable to real 
estate transactions in which Ohio Bar Title Insurance policies were issued. 
There the foundation owns the common stock and the 1,250 lawyers in Ohio 
own the preferred stock. However, our company will have only common stock, 
because the Insurance Code of Kansas provides that there can be but one class 
of stock in an insurance corporation such as ours. 

In Ohio the attorneys holding the 1,250 outstanding preferred shares have 
an aggregate of $40,000 in accumulated preferred dividends declared representing 
a 4.5% return. The bar title insurance company has never failed to pay a dividend. 
The Ohio State Bar Association Foundation, the owner of all outstanding shares 
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of common stock, has used its income to maintain the foundation scholarship 
commitments. 

Incidentally, Yale has made a study of title insurance and has issued a report 
showing, on the basis of $3.50 a thousand, $28,500,000 of title insurance coverage 
issued in one year, 1954. The report also covers the loss ratio. In Kansas, the 
ratio runs 2%, or less, and the ratio in Kansas that year was 1.871%. The nation- 
wide ratio was 1.68% for that year. I understood in Chicago that the ratio of 
losses as compared to premium income was somewhat less than these percentages 
for the last fiscal year. I now present Mr. Griffith, who will explain the nature 
and extent of our proposed operations. 

Mr. GrirrirH: As we said in the beginning, when this panel is done with 
our discussion we ask and urge that questions of every kind and character be 
presented from the floor for answer and discussion. 

My function is to more specifically answer the question: Why was Kansas 
Insured Titles organized under the Insurance Code of Kansas? Because that 
will be not only for our benefit, but for the benefit of the public. It will increase 
our income as lawyers through development of our legal business. I think that 
we should again, within five years, recover a very substantial share of the Kansas 
title insurance business. We should regain our status as an essential part of 
conveyancing in Kansas. 

When the statute with reference to trust companies was enacted some time 
ago, it was provided that among the many purposes for which a trust company 
could be formed was: “7. To insure, certify, and guarantee titles to real estate.” 
However, there are only a few trust companies in Kansas engaged in such 
business. 

That statute also provides that “the provisions of the banking law relating 
to the impairment of capital and insolvency and stockholders liability, and the 
duty of the bank commissioner in such cases shall always apply to trust com- 
panies.” The result is that trust companies are under the supervision of the 
bank commissioner, only to the extent of examinations to prevent impairment 
of capital, and. that the trust company, like a bank, is solvent. Neither the bank 
commissioner nor any other state authority has any control over the title 
insurance policies which they write or the form of such policies. They can write 
any form of policy that they please and pass it on to the public. Also, those 
companies are not required by law to make any deposit of approved securities 
with any state authority to cover their title insurance operations. They are not 
required to maintain any statutory reserves on their outstanding obligations on 
title policies. As you may recall, there was in Wichita in 1929 a certain title 
and trust company which became insolvent and closed its doors. As a result, 
all persons who had held title policies aggregating many thousands of dollars 
had nothing but scraps and pieces of worthless paper. Nothing whatsoever, not 
even an abstract of title. Now, compare that with this company, which under 
the limitations on stock ownership is the property of the lawyers of Kansas who 
wish to participate. 

Now, what are the advantages of being organized under the insurance code. 
First, may I say that from the beginning we have had the wholehearted co- 
operation of Frank Sullivan, commissioner of insurance, and his assistants, 
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Grayden D. Luthy and John Corkhill, all of whom have worked with us dili- 
gently. We appreciate that cooperation. Among the advantages are these: 
First, because the affairs of this corporation are subject under the code to 
periodic examinations by the insurance department the same as any other in- 
surance company. That goes to a consideration of business practices, the 
propriety of investments made, expenses of operation, and whether soundly and 
honestly managed. As we know, the commissioner has power to make require- 
ments to correct abuses, and to make sure that assets meet all statutory require- 
ments. The corporation must meet those requirements. Each year the company 
must receive annually from the commissioner of insurance a certificate of author- 
ity to continue business, and without it it cannot operate in Kansas. Beyond 
that any such certificate is subject to revocation if compliance be not made 
with all insurance code requirements. Second, this corporation under the statute 
must maintain, unimpaired at all times, a capital of $250,000 and a surplus of 
$50,000. We now have our certificate of authority to sell stock and accept your 
subscriptions. In the meantime, and until all the capital and surplus is produced 
by the sale of stock, every dollar must be deposited with the commissioner 
of insurance in cash or approved statutory assets. That is to insure you as 
subscribers for stock that if for any reason your corporation should not commence 
business your investment is protected. When we are ready to commence business, 
the commissioner then examines the company, its assets, and its management, 
and will then issue certificate of authority to commence business. Thereafter 
the company must permanently maintain on deposit with the commissioner 
of insurance in approved statutory securities a total value of $100,000 to protect 
the contingent claims and liabilities on its policies, and must in addition per- 
manently maintain as a reserve for that purpose the further sum of 10%, or 
ten cents on every dollar of premiums collected on issuance of title policies. The 
result is that our company can legitimately use the following question to the 
public as a basis of insuring with us: Does any other title and trust company 
guarantee, or is it able to guarantee, the protection on title policies that we 
offer as an insurance company under the insurance code subject to the super- 
vision of the commissioner of insurance? That question should be potent to 
induce owners of property to ask and demand that their title insurance be 
written in our company. All of these factors should enable our agents, whether 
lawyers or abstracters, to get a lion’s share of the title insurance business in 
Kansas. 

Another advantage to us, business wise and to the public, arises out of this 
situation. As I said, these other title and trust companies can issue any policy 
they wish. But as to us, any policy that we propose to issue, whether it be an 
owner's title policy or a mortgagee’s title policy, cannot be other than upon a form 
submitted to and approved by the commissioner of insurance as a double check 
that the property owner is adequately and decently protected by the coverage 
that is given for the premium paid. 

Now, I do not wish here to be misunderstood, because the form of policies 
to be issued by this company has not yet been determined. But I think I can 
fairly say that it is the present thinking of the board of directors that our policies 
will be liberalized in various areas to give increased protection and benefits to 
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the policyholder. I might illustrate what I mean. The form of owner's title 
policy now being issued in Kansas is a form which in major respects has been 
worked out and approved by the American Title Association. But those policies, 
if you please, are in effect only indemnity policies and not liability policies. 
In the first instance, the owner can only demand that the title company under- 
take defense of the title and assume the expenses. The owner has no rights of 
monetary demands until he has actually suffered a loss and is able to then 
bring in proof as to amount of loss, and asks that he be reimbursed. 

The same thing is true as to form of mortgagee’s title policy. The mortgage 
is not insured as a first and prior lien. There is only a guarantee that if the 
mortgagee sustains and proves loss then he will be reimbursed. Contrast that, 
if you please, with this situation. About three to five years ago the Texas Com- 
missioners of Insurance challenged the form of policies that I have been talking 
about. By executive order, a specified form is now required to be used in 
Texas. The policy approved in Texas as to a mortgage now reads: “Subject to 
the provisions of schedule B, and the conditions and stipulations aforesaid, the 
company insures that at the date of filing of said mortgage or trust deed for 
record that title to the premises described therein was as shown in schedule A 
hereof, and said mortgage or trust deed was a valid first lien thereon.” I think 
that anyone can readily see the difference between that language and the effect 
of those other policies presently being written in Kansas. 

We will write our policies only through resident licensed agents. The majority 
of those agents, with the exception of abstracters, will be resident licensed 
Kansas attorneys. 

As Mr. Collins will later point out, there is a way that abstracters can par- 
ticipate in the company, and he will tell you why. We propose to license many 
of them as agents to write our policies. Again the public will be protected by 
the fact that licenses of agents must be renewed annually on May 1 by the 
insurance commissioner. Since they can be revoked, there is constant super- 
visory control over agents writing policies of title insurance. That is not so as 
to agents of other companies referred to before which are not subject to regula- 
tion or control by any state authority. 

Last, we will, as a matter of good business acumen, determine later how 
much of the coverage on any one risk we will retain and how much will be 
reinsured with some other reinsurance company. 

It is elementary in the industry that where a company writes a large risk 
a substantial part will be reinsured. It may keep $25,000 or $50,000 of the 
coverage but reinsure the balance at nominal rates with some other reinsurance 
company. That will further protect the solvency of the issuing company. 

I believe that I have stated the principal and prime reasons why we concluded 
to organize the company under the Insurance Code of Kansas and to be subject 
to public regulation, supervision, examination, and deposit of approved securities. 
In closing, I emphasize that our company is not an eleemosynary institution. It 
is being organized primarily for the pecuniary benefit of the resident Kansas 
attorneys. We expect them to benefit not only by fees as approved title attorneys 
considering title evidence furnished by licensed abstracters, but also to benefit 
by receiving in proper instances commissions on the premiums for policies 
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issued by them as agents. Just like the ordinary insurance agent who writes a 
fire policy on your house, and who may under his contract receive a commission 
of twenty percent or more. The abstracter will benefit by furnishing title evi- 
dence and also by commissions as agent. As Mr. Collins will tell you more in 
detail, this company cannot get away from the lawyers of Kansas. The parent 
state in which the idea of lawyer-owned title organizations developed was 
Florida about 1947. In 1959 there were approximately 2,300 Florida lawyers 
participating in their plan. We cannot compare Kansas with Florida with its 
population explosion and its vast new residential and business developments. 
But the point still is that in 1959 those 2,300 Florida participating attorneys split 
a melon of $1,200,000. They would not have had a cent otherwise if they had 
not been participating in their plan. 

To my way of thinking, Kansas Insured Titles, Inc., is about the first thing 
that has been done in twenty or thirty years by the individual association members 
as something for the direct benefit of the lawyers themselves. Thank you. 

Mr. Coxuins: Gentlemen, we will come to the questions quickly because that 
is the only way we get an idea as to what you are thinking. If you will read 
the Prospectus which has been distributed, you will find most of the informa- 
tion that need not be now orally repeated. I do, however, stress this one point. 
You might ask how control of the company will be kept in the hands of the 
resident lawyers of Kansas. One answer is that our Articles of Incorporation 
provide that no one stockholder shall ever own, or vote, as owner or by proxy, 
or both, to exceed 3% of the issued capital stock of the corporation. This will 
keep any small group of attorneys or any outside concern from stepping in and 
getting control of the company, or from having some local people do the 
same thing. 

You might also ask how this provision may affect generations to come. This 
company is going to be a nice thing to make some money, the way it sounds, 
but what are we going to do about stock ownership in the future? Well, the 
Articles of Incorporation reserve to the corporation the right to purchase its 
stock under certain conditions from a selling stockholder. In other words, there 
will always be an obligation to future generations of lawyers to be the owners 
of the company through stock ownership. That is assured by the provision that 
the corporation will have the right to purchase the stock under certain conditions 
of either a selling stockholder or his heirs in event of death. The Bylaws also 
provide that “Any stockholder desirous of selling his shares of stock in the 
corporation shall indicate such desire by forwarding by certified mail to the 
general office the corporation notice of such desire,” refer to the number of 
shares and certificate number, and state the proposed offered selling price. Upon 
receipt of such notice, the corporation indicates its desire either to buy or not 
to buy. In the event it does not elect to buy, then the stockholder is at liberty 
to offer to other stockholders, provided the stock cannot be offered at any 
lesser price than it was offered to the corporation. In this manner, selling stock- 
holders must first exhaust the rights of the corporation and the other stockholders 
to purchase before they can sell the stock outside, but even then the stock 
cannot be sold for less than that price for which the stock was offered to the 
corporation and to the other stockholders. 
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Now, you might have some thinking that the stockholding by abstracters 
might be jeopardized to some extent. That is not so. Incidentally, Clem Silvers, 
a lawyer and abstracter, has been very active in working out details of our 
corporate structure. I understand from him that of the some 250 Kansas ab- 
stracters about 100 of them are also lawyers. So there are about 100 people 
who can elect to come into the corporation as stockholders, either as attorneys 
or as abstracters. Under our Bylaws and Articles of Incorporation as noted in 
the Prospectus, 75% of the stock in this corporation must be owned by Kansas 
resident lawyers, but not to exceed 25% may be owned by Kansas abstracters. 
But regardless of ownership, all stock transfers must otherwise comply with all 
provisions of the Articles of Incorporation. 

Some Kansas abstracters have feared that the growth of title insurance might 
eventually eliminate the use of abstracts of title. They may point to California. 
California was once an abstract state, and events there will give you some idea 
of what happens, not only to the attorneys with whose interest we are primarily 
concerned, but also to the business of compiling abstracts. Information is that 
some years ago all of the title insurance companies doing business in California 
gave simultaneous notice that after about 1950 title insurance only would 
be available—that is, that abstracts, certificates of title or other evidence of title 
was out. Such action was drastic, but apparently they did get away with it. 
The point is that some Kansas abstracters have their heads buried so deep in 
the sand that they do not realize what is going to happen. That is, that the 
use of abstracts of title in Kansas is rapidly disappearing. But our company 
will operate to preserve the functions of abstracters, since the company will 
rely on title evidence furnished by licensed abstracters as a basis for its writing 
of title insurance policies. This company will therefore be of benefit to the 
Kansas abstracters instead of a detriment. We should have their wholehearted 
support. 

Now, are there any questions from the floor? When you ask a question, 
would you please state your name and address? 

Mr. Manrorp Hotty (Wichita): This one question bothers me. If we 
lawyers get into the insurance business, are we violating any portion of the 
code of ethics as far as the law is concerned? 

Mr. Coxiins: Well, I don’t know of any canon that would keep a group of 
lawyers from going into the insurance business. I think you would have to 
be more specific as to what canon would be violated. 

Mr. GrirrirH: Mr. Collins, I would like to make these comments. Our 
canons of ethics are generally excellent. We need most of them, and we have to 
live by them. But I have often wondered if some of them have not gone too 
far and often operate to deprive us of legitimate business opportunities to make 
a living instead of meeting real necessities of professional ethics. However, 
my reading of the canons does not reveal a single one that says that a lawyer 
cannot also be a real estate broker, or an insurance agent, or an undertaker, or 
a country banker, or God knows what. We lawyers should not be criticized 
for trying to do something for ourselves. If we are going to survive and avoid 
being a profession of genteel poverty, we may have to branch out in some 
other activities and industries other than the law. If there ever was one, I 
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think that company is a legitimate business in which lawyers can properly and 
ethically participate. 

Mr. Cotuins: Well, Manford, you can operate in the oil business without 
being criticized, and so I think you can get in the title insurance business. 

Mr. Hotty: George, I am out of the oil business. 

Mr. Henry Martz (Wichita): I would like to know, first, if there is any 
limitation upon the amount of stock that any one law firm may buy, and, second, 
approximately what a title policy will cost. 

Mr. Coutuins: The answer to the first question is that stock must be individually 
owned, and the limitation is that no one lawyer can own more than three percent. 
In the Prospectus there is a subscription application. On the reverse side you 
will see how we are going to accept these subscriptions. They will not be 
endorsed as accepted by your company officers beyond the limit of three 
percent. That would be $10,500 at $140 a share for 75 shares. Par value would 
be $7,500 at $100 a share. But we are required to raise the extra $40 per share 
for surplus. Our intention is to keep this base as broad as it can be. That is, 
have as many individual stockholders as possible. If we have an oversubscription, 
then the subscriptions will be reduced as stated on the back of the subscription 
blank. Incidentally, I don’t mind telling you that Auburn Light of Liberal, who 
is unable to be here, has sent in a check for $3,500. There are others that want 
to subscribe for more. An attorney at Colby said he wanted to take $25,000, 
but I had to tell him that the most he could possibly take would be $10,500 
for 75 shares, and that his subscription would then be subject to having it 
reduced. I hope we have that happy situation where we will have to reduce 
subscriptions. But that is the way it will work. The smaller subscriber will be 
the one who will be unchanged, and the one who has the largest subscription 
is the one that will be cut down. In this way, we have a broad base of stock 
ownership. 

Now, your other question was as to possible cost of the title policies. The 
standard rate in Kansas has been $3.50 a thousand for owner’s policies and $2.50 
for mortgagee’s policies, subject to reduction where real huge amount of 
coverage is issued. In some states the rate is as much as $5.00. Incidentally, 
in states where title insurance companies have free rein, the rates have a 
tendency to get higher. 

Mr. Enos Hook (Wichita): What happens to the stockholder who dies? 

Mr. Couns: His widow and children would inherit it or his legatees would 
take it. It is like the stock in any other concern. You own it subject to the 
rights provided in the articles and bylaws. In the event anyone wishes to sell 
it he will first have to offer it to the corporation. 

Mr. GrirrirH: I should like to make further answer to the questions of 
Henry Martz. His first question inquired as to stock ownership by a law firm 
partnership. Such ownership is not possible. Under the articles and bylaws, 
stock ownership is personal and individual, and no attorney can hold, own, or 
vote more than three percent of the capital stock. If a firm has five men and 
all five want to subscribe, each man must subscribe as an individual, and the 
stock certificates will be issued accordingly. 

Second, as to premium costs, we cannot answer that now too definitely or 
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until later on when we have our capital paid in and we are close to getting 
our certificate of authority to commence business. It is then that the board 
of directors must establish a schedule of premiums which will be on a sliding 
scale according to the amount of insurance that is wanted. One might want 
a $10,000 policy on his house, and that is all the protection he would get. 
Another might want $25,000. Either could buy all the coverage he wanted 
to cover the reasonable value of his property. Of course, the premium rate on 
any kind of insurance coverage must include some amount, beyond a basic 
amount to cover the particular risk, to cover the company overhead costs of 
doing business and the payment of commissions to agents. A little difference 
exists as to premiums for title insurance. For instance, if a title and trust 
company should have a premium of $87.50 for $10,000 of coverage on an owner's 
title policy that does not include costs of satisfying such title requirements 
as the company may make to make the title good enough to insure in the 
opinion of the company. The private attorney of the applicant is going to 
get a fee for making the title insurable—not as a lawyer would make it 
marketable, but only to the extent that a title company could take a chance. 
As you well know, a title company can write a title policy and ignore a lot 
of things that attorneys might not pass for an individual client-purchaser. This 
is so because of title company theory that time cures a lot of things, and there 
will not be one time in one hundred where the company will have to do 
anything. In any event, the company could later quiet the title, or do what 
might be necessary to protect the title. If there is careful underwriting when 
any title policy is issued, the loss to a title company is almost nothing, simply 
because no losses or claims develop for which the company has to pay out 
any cash to a policyholder. For instance, an executive of a certain title and 
trust company once told me that in 25 years, not counting what they might 
have paid to lawyers to defend insured titles, less than $3,000 had been paid 
in actual cash to policyholders. 

Mr. Gwinn G. SHELL (Garnett): I would like to get back to Mr. Hook's 
question. Since there is a limitation on who can own stock, is there any 
problem outside the scope of the laws of descent and distribution laws as 
to what happens when an owner of stock dies? 

Mr. Coiiins: We may not now have the full answer. But since the original 
owner took the stock subject to the limitations it would seem that the heirs 
or legatees could acquire no greater rights as to continued ownership. 

Mr. Witu1AM MEEK (Baxter Springs): I think the gentleman is worried 
about the fact that your wife isn’t licensed to practice law and what she 
is going to do with it. 

Mr. Couns: Our idea was that the widow and children could keep the 
stock as long as they live. These things perhaps should be construed and 
spelled out clearly in the future by action of the board of directors or stockholders. 

A Memser: How about the grandchildren? 

Mr. Cotuins: Well, I don’t think we can hope to protect the second generation. 

A Memser: How about the rule against perpetuity? 

Mr. Coins: Well, in the ownership of stock I don’t know whether that 
violates it or not. 
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Mr. Ray Tinver (Wichita): Mr. Collins, I am interested in the modus 
operandi of the company. What is the division of fees? How will the matter 
be actually handled? Does this eliminate the general practitioner? These are 
interesting questions. 

Mr. Bannon: In answer, I would say that the modus operandi of the 
corporation is not to eliminate lawyers in conveyancing or in real estate trans- 
actions, but to keep them in there. Now, the abstracters have been much 
concerned about the loss of their business to title companies. In many states 
abstracting has become, as George told you, a completely eliminated business. 
Not too long back certain abstracters in Kansas were virtually bypassed com- 
pletely in the issuance of title policies on certain large risks or projects. It is 
our proposal, and we are bound by our Articles of Incorporation and Bylaws, 
that no title insurance policy shall be issued by Kansas Insured Titles, Inc., 
except upon opinion of an attorney who is licensed to practice in Kansas that 
the title is insurable based upon title evidence furnished by a licensed abstracter 
operating an abstracting business in the county in which the property is located. 

Mr. Tinver: Right at that point, is that an attorney who owns stock or is it 
any attorney so licensed? 

Mr. Bannon: It is an attorney who is so licensed. 

Mr. Trnper: I wanted to get the operation. Who approves the attorney as 
an approved title attorney? 

Mr. Bannon: Approved by the corporation. The bylaws provide as follows: 
“Section 4. The term ‘approved attorneys’ as used herein is defined as any 
attorney approved by the corporation for the purpose of examining titles and 
issuing policies of insurance selected by the corporation pursuant to conditions 
and regulations issued by the board of directors, provided that any resident of 
Kansas duly licensed to practice before the Supreme Court of the State of 
Kansas for a period of at least five years, and who has had experience in 
the examination of titles to property shall be eligible and upon approval 
therefor a certificate of his eligibility and certificate of his authority in the 
premises shall be issued by the corporation.” 

The other section of the bylaws to which I referred is as follows: “Sec. 2. 
The corporation shall not issue any policy or contract of insurance except by 
a duly authorized agent who shall be a resident of Kansas and who shall first 
be approved by the corporation, and no such policy or contract of insurance 
shall be so issued unless there is appended thereto a title opinion by an attorney 
who is a resident of Kansas duly licensed to practice law before the Supreme 
Court of the State of Kansas, which title opinion shall have been based upon 
the examination by said attorney of title evidence furnished by an abstracter 
licensed and bonded in the county wherein the real estate is located.” Do 
these sections give you your answer? 

Mr. Tinper: You have answered that part. Whether I like it or not is 
another question. Now, when a client comes into an attorney's office, where 
does the attorney fit inP He may or may not be a stockholder, and may or 
may not be an approved title attorney. What now happens in regard to fee? 
If he is a member, do I understand that there is a division of his fees with 
the corporation? Is that correct? If so, what is that division? 
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Mr. Bannon: The matter of attorney fees is something separate and apart 
from the matter of commissions to be paid to agents who write title insurance 
policies as agents. The client would, of course, pay his attorney fees to his 
own private attorney. 

Mr. Tinver: The reason I asked my question is because I was on a local 
Wichita bar committee and filed a minority report. This committee has never 
made the report to our local Wichita bar. This is the first opportunity that the 
members of the bar have had to hear the pros and cons. We have not heard 
anything about the cons. We have heard the pros. I am not objecting to 
the proposition as such, but I want to know where the general practitioner 
is and will the company confine itself to those selected and approved attorneys 
who are so selected by virtue of the control of stock that they control. The 
big firms would get this business unless the matter is handled in a diplomatic 
manner. 

Mr. Cotuins: What has been suggested right from the inception is that the 
intention is that any lawyer in the state of Kansas will be approved unless he 
is openly and notoriously known to be a lousy title examiner. We won't 
knowingly approve any incompetent examiners, but if a lawyer has been 
practicing five years and has no flaws on his escutcheon, then, as long as I 
am president, he will be approved. 

Mr. Harotp Matone (Wichita): I noted from these questions and answers 
that some might expect our operations to be perfect from the beginning. But 
we are just beginning our company. It is a lawyer's program. These things 
that have been questioned can certainly be cleared up in the future. I don’t 
think we are going to get much progress by undue carping at this time. 

Mr. Couns: This is where we begin to chart our operations. That question 
of Enos Hook does require more consideration. If there is any flaw there, we 
had better verify and correct it. Our committee has done its best in the time 
available to safeguard and provide for all situations. We do need ideas from 
the outside, and I think Enos has perhaps probed a point that should be 
further considered before we start our business operations. 

Mr. A. R. Lams (Coffeyville): I would like to hear somebody discuss the 
possibility of conflict of interest that might involve our company operations. 

Mr. Couns: The conflict of interest is removed, because our bylaws, as 
well as an applicable statute, cover completely the matter of division of 
commissions and fees. 

Mr. Lams: What I have in mind is where the abstracter is a lawyer, and 
he is also the attorney for the applicant for title insurance and is our agent 
to write the policy. Where is the line? That is what I am trying to find out. 
Where are you on one side and where are you on the other? 

Mr. Coxuins: I have talked to attorneys in Ohio and Indiana about that 
situation. Apparently they don’t regard it as creating any conflict. Of course, 
our board of directors will have to set up a procedure that is legal in Kansas, 
because we have a specific statute on the matter of payment of commissions 
to an attorney or abstracter. But under our present setup there cannot be any 
conflict, because as stated at the bottom of page 7 and the top of page 8 of 
the Prospectus, “in accordance with existing Kansas law it will not be the 
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policy of the corporation that lawyers who represent the insured in a particular 
transaction will also represent the corporation in the same transaction.” 

Mr. Pete WHALEN: Why should there be discriminating against the younger 
lawyer by requiring practice for five years in order to qualify as an approved 
title attorney? In our area there may be two or three lawyers in the county, 
and two of them may not have been practicing for five years or more. The 
people will get the habit of going to that attorney who is an approved title 
attorney. In this situation, and after practicing for five years, it will be hard 
for the younger attorney to overcome this barrier which the company has 
set up for him. 

Mr. Cotuins: What would you suggest? 

Mr. WHALEN: I would suggest that if a man is capable and is licensed to 
practice law in the state of Kansas then, unless you have some particular reason 
for not approving him, he should be approved, even if he has been practicing 
only six months, as well as the man who has been practicing for years. Other- 
wise, I think it is unfair. 

Mr. Corus: I am not sure but that you have a pretty good idea. Of 
course, my son will be finishing law school in about sixty days, but it is 
hard for me to think that he will be as good at title work as I am. 

Mr. GrirFirH: We had to adopt a set of bylaws so that we could get some 
set of bylaws approved by the commissioner of insurance. Our first annual 
meeting of stockholders will be next October. If some amendments are advisable, 
then the stockholders can amend our bylaws as the circumstances may justify 
and be proper. 

Mr. Coxuws: We will have the annual meeting in October. Incidentally, 
we won't be examined and be ready to commence business until late this 
summer. I hope that all of you will be stockholders, and that at the annual 
meeting all stockholders, young and old, can be heard on any amendments 
that may be proposed, because it is my idea that we must also protect the 
younger and coming generations. 

Mr. Rosert CosBean (Wellington): Mr. Collins, I think you have answered 
Mr. Tinder’s question as I understood it. You did indicate that nobody except 
an approved title attorney would be certified to render an opinion unless he 
had practiced five years. Is there any relationship between that and those 
you will license as agents to write title insurance policies? 

Mr. Coxuins: I wouldn't think so. If licenses are issued to them by the 
insurance commissioner on our request, then I think we can assume that we 
want them as agents in that particular area. That is also a matter for the 
board of directors to outline in their procedure. You see, we are starting on 
a new thing. In some counties there may be only one lawyer. You may have 
an abstracter and/or a lawyer, but the appointment of agents is a matter for 
the company to determine. Another thing, in our setup you will observe that 
we have a regional vice-president in each of the six congressional districts as 
they were constituted last January. In this way, we will have a better dis- 
tribution or representation in western Kansas. We will have men from each 
of these areas who will have their finger on the operation of this corporation 
in these areas and can help in the selection of local agents. The situation 
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may be entirely different in Colby than it is, for instance, in Johnson County, 
or Liberal, or Hiawatha. We have vice-presidents in those areas. It may 
be that we will have to make adjustments as to agents when their reports come 
in. I don’t think the board of directors or executive committee will outline any 
procedure that will not be flexible as to corporation operations. However, we 
must get the corporation going and we may not set the world on fire for 
the first year or two. We will have to make a start, keep our expenses low, 
and proceed deliberately in deciding many details of business operations. 
As these things come up, the board will meet and decide them. 

Mr. GrirrirH: To be more specific, under the bylaws there is no direct 
tie-in, and it is not the thinking of the present board that there should be 
any direct tie-in between approved attorneys and licensed agents. The ap- 
proved attorneys, as the bylaws state, is only to meet the requirement that 
before a title policy is written by an agent there must be an opinion on the 
title evidence by some title attorney that the title is at least good enough to insure. 

Mr. Copean: Well, then, the second question is as to the paragraph on 
top of page 8 of the Prospectus. Does it actually mean that the lawyer who 
represents the insured may not represent the corporation in the same transaction 
as to writing of title insurance policies? 

Mr. Coxuins: Yes, that’s right. I think that is what Mr. Lamb was driving 
at in his question. There could be situations that we want to avoid where there 
would be any conflict of interest. Yet, right here in Kansas today and every 
day we know that there are attorneys examining titles and writing title policies 
for existing title companies doing business in Kansas. 

Juvce Kune (Wichita): With reference to remarks that have been made 
here today, I feel personally that if anybody is licensed to practice law in Kansas 
he should be entitled to at least examine an abstract. 

Mr. E. A. Hrpparp (Eureka): Mr. Collins, I want to commend you gentlemen 
upon the work that you have done on this corporation. You have mentioned 
the fact that title and trust corporations have failed in the past. You have 
referred to this-company as “our title insurance corporation.” In other words, 
the Kansas bar corporation. You are going to broaden the coverage which, 
naturally, will increase your losses. Now, I want to know this. Where do I 
stand as a member of the bar, and where does the bar stand as an organization 
if this business fails? I know you don’t think it is going to fail. If I knew of 
anything where I could put money and success was guaranteed, I can get all 
the money, I think, that you gentlemen need. 

Mr. Couns: The Bar Association of Kansas, as Mr. Bannon explained, has 
no responsibility or connection with this company. In these other states they 
do have. 

Mr. Hissarp: But each of you gentlemen has referred to this as “our title 
company.” 

Mr. Cotiins: Your company. 

Mr. Grirriru: The individual lawyer’s company. 

Mr. Hisparp: And supported by the bar association? 

Mr. Couns: No, and it is stated very clearly in our Prospectus that this is 
a voluntary action by lawyers individually. On page 4 it is stated specifically 
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that at the midyear meeting the committee report was approved only in principle 
as a project in which Kansas lawyers might participate on a voluntary basis, 
it being understood that the project was not and should not be deemed as 
something officially sponsored by the Bar Association of the State of Kansas. 

Mr. L. W. Raynotps (Emporia): I appreciate what this committee has 
done. I can see where the company could very well acquire a monopoly in 
the title insurance field in a short time. In fact, you gentlemen paint such a 
possibility. Now, I want to ask, and maybe this is an absurd question. The 
matter of approved attorneys, of course, will rest with the stockholders and all 
of us who might buy stock will be stockholders. But may it be possible, and 
does the committee anticipate that this become such a monopoly that, for 
instance, in my county, and I am lucky enough to be one of those not “lousy 
lawyers,” a group of lawyers in every county will, for all practical purposes, 
cease to be title examiners because of the approval of approved attorneys by 
the company? 

Mr. Couuins: Oh, no, we hope it will just be the other way. You mean 
that there may be some arbitrary approvals? 

Mr. Raynotps: I don’t know what the arbitrary line is. I don’t know how 
a board of directors would determine it. I realize that a private corporation 
can, of course, choose its own attorney. We approve titles and examine them 
for a private title insurance company, and their home attorney passes on our 
title. Now, how many lawyers ultimately are going to be perhaps barred? 

Mr. Couns: If Kansas Insured Titles, Inc., isn’t going to be for the benefit 
of all lawyers in the state, then we shouldn't start it at all. 

Mr. Raynoips: Well, it surely would be assumed, or we could assume, of 
course, that the board of directors probably isn’t going to approve any and 
all attorneys as approved title attorneys in the state of Kansas. The question 
in our county is that we have twenty attorneys. Will the five years’ rule cause 
private clients not to go back to their former lawyer? They might be influenced 
by the fact that A and B are men whose title opinions are accepted by this 
title company, and that it has become a very successful company. I can 
anticipate that this title company could become a monopoly in Kansas, if it 
is as successful as I would like to think, and I am ready to buy stock in it. But 
I am wondering about the justice to the young fellow who is barred by the 
five-year rule. There are some in our bar who have only four years’ experience. 
I don’t know where the line of demarcation should be, but with four years’ 
experience I am sure they can today write as good or better title opinions as any 
of us. I am asking where the line of demarcation is. After what period of 
experience, how many of the individual members of the bar of Kansas should 
be qualified as title examiners. I suspect there is no field in which a greater 
percentage of Kansas lawyers is involved than in examining titles as one field 
of law practice. Now, to what extent will the approval of approved title 
lawyers of the bar of Kansas by the board of directors of this title company 
cause a segment of the individual practitioners of Kansas to be cut out of 
title examinations? 

Mr. Cotuins: If there be any substantial segment cut out, I wouldn’t want 
to be any part of it. The fault, if there be one, wouldn't be with this board 
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of directors, or any succeeding board of directors. The fault would lie with 
you who can buy the stock and elect the board of directors. If any such 
unhealthy situation should come about, or if this corporation should not be 
something that will be a source of pride to all the lawyers in Kansas, then 
it wouldn't be the fault of a few people. It will be the fault of all of 
you, and particularly the younger lawyers, because a man who wants to 
buy $100 worth of stock can buy it and these are the ones who should step 
up and control this corporation. If there is going to be any disadvantage 
to the bar in general, or any segment of the bar, it is going to be the fault 
of the rank and file of the bar who don’t take advantage of their opportunity 
to own this company and control it on a great broad basis and not make it 
necessary for a few lawyers to dig deep to raise the $350,000. Everybody 
should contribute a little bit. 

Mr. Mixe Matone (Wichita): Assuming that this corporation will be a 
success, as we would all like to think, should not consideration be given to 
how persons not yet out of law school can later acquire stock? Possibly in a 
year and a half or two years all of the present available stock will be bought 
up and the new attorneys will have no opportunity to participate. 

Mr. Cotuins: The Articles of Incorporation could be amended to provide 
for more authorized capital stock. We have discussed that a number of times, 
and we hope that that thought will not disappear or that existing stockholders 
will not let greed prevent making it possible for those new lawyers in the 
future to have an opportunity to participate in this corporation. The right 
reserved to the company to acquire its own stock will also help out in this 
situation. In Georgia they don’t have that right. In Georgia the people who 
are now making money, and their heirs, control their company. We don't 
want that to happen. We want to make sure that the future generations of 
Kansas lawyers will have an opportunity to come into this corporation and 
control it and benefit from it. If they are closed out, it wouldn't be by any 
group of lawyers. It would be you people because you don’t take advantage of 
the opportunity to become stockholders who should act for the benefit of all 
lawyers now and in the future. 

Mr. MatoneE: Has the committee given any consideration to the proposition 
of a Title Insurance Code? The reason I ask is that if I understood Mr. Griffith 
correctly, title and trust companies are now operating in the state without 
restriction or limitation. It would seem to me that we are going to face rather 
severe competition from title insurance companies with capitalization of millions 
of dollars. It would appear to me that a new Title Insurance Code would be 
something that we should have, since this is the first title company to be 
organized in the state under the present insurance code. 

Mr. GrirrirH: I would like to make two answers. First, it is not the 
intention that our company shall ever be any such thing as a monopoly. Any 
other group that wants to raise the money and go through the agony can 
organize a Kansas title company under the same article of our insurance code 
as we are organized under. 

Now at the present time, and aside from the two or three title and trust 
companies that are domestic in Kansas, we know that other foreign companies, 
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such as the Kansas City Title Company and the Lawyers Title Company of 
Richmond, West Virginia, which isn’t a lawyers’ company, and others, are 
writing policies all over the state as foreign corporations. Why did this happen? 
Because they have been admitted to do business in Kansas as foreign corpora- 
tions. The trouble is that under our present code a foreign company can do 
business in Kansas in accordance with the laws of its own state of incorporation. 
Those requirements may not meet the standards required in Kansas of domestic 
insurance companies. We are now organized under the Kansas article relating 
to domestic casualty and surety companies. Perhaps our legislature should 
enact a new article which would relate only to all kinds of title companies, 
domestic and foreign, which are doing business in Kansas. But you all know 
that getting something like a new code through the legislature is quite a chore. 

Mr. THompson (Russell): In your Prospectus you state that lawyers who 
represent the insured in a particular transaction will not represent the corporation 
in the same transaction. As I understand, that would mean primarily that if 
I have a client who has a claim under a policy of insurance issued by the 
corporation that I, of course, could not represent both the client and the 
corporation in handling that claim, but does it also mean that if a bank calls 
me and says, “We are making a loan on a house out here and we want insurance 
on our mortgage, will you get us some insurance?” can I, as a lawyer, and as 
an agent for the corporation, make an application and submit as Exhibit A 
my title opinion? 

Mr. Coxuins: Well, no, if you represented the bank in connection with that 
particular transaction. Under our present plan, you could not represent the 
title insurance company issuing the policies because there might be a conflict. 

Mr. THompson: Well, then, as I understand it, this corporation is not intended 
to add security to the client over and above the liability of the individual lawyer 
for his negligence in examination. 

Mr. Couns: The title policy is issued the owner who will be protected 
against failure of or defects in his title. 

Mr. THompson: Well, my original concept was that we were selling to our 
clients, in addition to a title examination, a coverage against any possible 
negligence on our own part as attorney. 

Mr. Cottins: We don’t feel that that is necessary. I don’t think the average 
lawyer in Kansas examining a title needs any added protection if the company 
issues a title policy. It is the demands on the part of money lenders in the 
East and of Federal agencies on government-guaranteed loans that has caused 
the great growth of title insurance in Kansas. As a matter of fact, I think the 
Federal Land Bank in certain areas is going gradually to the title insurance, 
and you will see the day in Kansas where every Federal Land Bank loan will 
require title insurance instead of abstracts of title. 

Mr. THompson: Well, then, our company, and I like to refer to it as that, 
is intended to fill this field, as I understand it. 

Mr. Cotuins: That's right. You know, charity is supposed to begin at home, 
and maybe we can keep some of this money at home and increase our personal 
incomes. 

Mr. SHELL: Would it be possible in a situation for an attorney to act as 

















Kansas InsurED TITLEs, INc. 351 


agent of the company but not submit the title examination opinion on the title 
evidence? 

Mr. Coxuws: That is correct. Or in a case where he had previously examined 
the title, I don’t think that would preclude him, because there he acted as 
attorney in some prior closed transaction. If a bank just called one who also 
happened to be counsel for the bank and said that they wanted insurance on a 
building or a farm or something, he could go ahead and write it. 

Mr. H. O. Janicxe (Winfield): Assume that a man comes to my office 
and says he has made a deal to sell his home to a buyer who happens to be 
a client of mine, and he wants title insurance on the property. Now, I am 
going to examine the abstract in the normal course of events for this buyer. 
What do I do from that point on if we want to sell him a policy of title insurance? 

Mr. Cotuns: Well, you will go to some agent of the company in Winfield 
or in your area. 

Mr. JANICKE: Who would pay me for examining that title? 

Mr. Coxuins: Your client. We are not going to destroy the lawyer-client 
interest or relationship. 

Mr. JAnickE: Then the client would pay a premium for the title policy? 

Mr. Coins: Just as he does today. 

Mr. Janicke: In other words, the lawyers down at Winfield can charge 
Wichita prices for examining title? 

Mr. Couns: Well, I hope not for your sake, because I figure they would 
be less than the way you might charge. 

Mr. Arnotp C. Nye (Newton): That fits in with my question. As I under- 
stand it, policies would be written on an attorney’s opinion based upon title 
evidence. Now, if they are going to supply an abstract and an attorney's 
opinion on the abstract, how are you going to be competitive? 

Mr. Coxuins: Clem Silvers, who is on our board, is an abstracter and attorney. 
Here is the way this is going to develop. Clem does not use the word 
“abstract” at all. You will note in our Prospectus that we are using Clem’s 
word “title evidence.” What is happening in other states is that this title 
evidence is something that is more of a summary nature. I understand it is 
a kind of compilation or certificate of title that your abstracter will furnish. 
We feel there is no reason why we couldn't be competitive. Today an owner 
often pays for the abstract, pays for the attorney’s fee, and pays the standard 
premium to the title insurance company on top of that. If we can issue 
title policies on title evidence less than full abstracts of title, we should have 
no trouble competing for title insurance business. 

Mr. Nye: In Newton we have had an addition of 300 new homes in the 
last five years in which they have had a base abstract, and title examination 
is predicated on that base abstract. Every time they sell a home and every 
time there is a title transfer they will have the closing entry and the Kansas 
City Title Insurance Company will pay a lawyer $10 or $12.50 to examine 
those closing entries. Now, if they can buy title insurance with only a $10 
or $12.50 attorney's opinion, how might this company be competitive in 
charging the full examination opinion, plus the regular casualty insurance rate? 

Mr. Cotiins: We will be in the same position that they are. We might 
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not be in the first instance as to a particular new addition, but by and 
large we will be in the same position they are in. We won't be in any 
competitive disadvantage there. I don’t know what it is based upon, but in 
Ohio they don’t divide commissions with the lawyer. They have the lawyer 
certify the title to the Ohio Title Insurance Company and he is paid a fee as 
an attorney fee, and that amounted to $1,200,000, together with the commissions, 
but there is no division of the commissions with the attorneys. But, it may be. 
I don’t know what the board of directors will determine when we get operating. 
But I just can’t see any reason how in the world it could be noncompetitive 
with the way these companies are charging, and the way Clem explained it 
to us. 

Mr. GrirFirH: Answering you further, you just said that you go to the 
agent of the Kansas City Title. They will immediately refer the request with 
a little form to the abstracter to run the record and furnish them with a certificate 
of title as to the records. This report may consist of one or more sheets. Now 
the abstracters are not passing on legal questions, but are only furnishing in 
concrete form those things in the record title that should be considered by 
the attorney in determining whether the title is insurable. Then it is that 
certificate, that title evidence, that is submitted by the company to whomever 
they have retained in the area to examine it and later see that his title require- 
ments are met, such as descent proceedings, quiet title, new deed, or what 
have you. That is where the attorney comes into the picture. Abstracts of 
title as such will go out the window, but the abstracters will net more income 
from this work than they have been or would on only bringing abstracts to date. 

E. A. Hpparp (Eureka): I am a practicing attorney and a practicing abstracter, 
licensed in Greenwood County. I am also a member of the bar. Now when 
you go into this type of procedure and you say on title evidence, and I know 
from experience that my attorneys want nothing less than the best, and even 
at times they are not satisfied with that, and I don’t think that you can safely 
write title insurance on anything less than a complete abstract, and I know 
about that little machine Clem has over in his office. He pays $90 a month 
and he thinks with it he can furnish his attorneys exact copies of everything 
that is recorded in the courthouse, but maybe he can. I have made a full 
survey of the entire southeast part of this state, every county south and east 
of Greenwood County in the state of Kansas. I find that there is not one 
abstracter down there thet has the money to put in that type of equipment. 
I find that at best they are subsisting today. Now if you cut their income down 
under this procedure, and it is going to have to come from the abstracters, if you 
cut their income down you are going to lose your abstracters. Kansas is an 
abstracter and attorney state. It has been for years. Once you eliminate your 
abstracters then you are going to be writing title insurance on search by law 
clerks, or anybody else you can get to go to the courthouse to do it, and if you 
cut the abstracters, as you are going to do in this, then you are going to lose 
them in your smaller counties. I know you will never get rid of them in 
Wichita, but in your smaller counties your abstracter is going to be out of 
business. 
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Mr. Couns: Is there anything else before I turn the meeting back to 
Dick Holmes? 

CHamMaAN Hotes: I want to thank all of you for attending this section 
meeting. I also want to extend our thanks to the panel, Mr. Collins, Mr. 
Bannon, and Mr. Griffith, for being here to present this subject. I think they 
deserve a vote of thanks from all the bar for the work that has gone into this 
organization. To them and the other directors, I extend our thanks for presenting 
this program. 











354 The JourNAL 
RECENT ADDITIONS TO THE STATE LIBRARY 


American Bar Association and American 
Medical Association. Joint committee 


on Narcotic Drugs. Drug addiction— / 


Peacock, James Craig. Notes on legislative 
drafting. REC Foundation, Inc., 
1961. 


crime or disease? Interim and final“ Pritchett, C. Herman. Congress versus the 


reports. Ind. U. pr., c. 1960. 
American Law Institute and American Bar 
Association. Joint committee on Con- 
tinuing Legal Education: 
Keir, Loyal E. Tax Court practice. 
Sept. 1960. 
Seward, George C. Basic corporate 
practice. Oct. 1960. 
Thomas, Eliot B. Federal Secur- 
ities Act handbook. Nov. 1960. 
Auerbach, Frank L. Immigration laws of 


y 
Rossman, George. 


Supreme Court, 1957-1960. U. of 
Minn. pr., c. 1961. 

Rhodes, James A. and Jauchius, Dean. The 
court-martial of Commodore Perry. 
Bobbs-Merrill, c. 1961. 

Rocky Mountain Mineral Foundation, ed. 
The American law of mining. 5 v., 
Matthew Bender, 1960. 

Advocacy and the 

King’s Bobbs-Merrill, _ c. 

1960. 


English. 


the United States, 2d ed., Bobbs-Mer- ’ St. John-Stevas, Norman. Life, death and 


rill, c. 1961. 

/ Cameron, James R. Frederick William 
Maitland and the history of English 
law. U. of Okla. pr., c. 1961. 

Douglas, William O. A living Bill of 
Rights. Doubleday, 1961. 

Fraser, W. K. and Stewart, J. L. Hand- 
book of Canadian company law. 5th 
ed., Carswell, 1960. 

Freedman, Warren. Allergy and products 
liability. Central Law Book Co., 
1961. 

Friedmann, W. Legal theory. 4th ed., 
Carswell, 1960. 

Frumer, Louis R. and Friedman, Melvin I. 
Products liability. v. 2. Matthew 
Bender, 1961. 

Llewellyn, Karl N. The common law tra- 
dition: deciding appeals. 

| Brown, 1960. 

Loffmark, Ralph R. 
taxes. Carswell, 1960. _ 

McCarty, Dwight G. Psychology and the 
law. P.-H., Inc., c. 1960. 

Macdonald, W. D. Fraud on the widow’s 
share. U. of Mich. L. School, 1960. 

Muse, Benjamin. Virginia’s massive resist- 
ance. Ind. U. pr., 1961. 

Nelson, Harold L. Libel in news of Con- 
gressional investigating committees. 
U. of Minn. pr., c. 1961. 


™ Olender, Terrys T. For the prosecution: 


Miss Deputy D.A. Chilton Co., c. 
1961. 





Little, » 


[Canadian] Estate 


the law—law and Christian morals 
in England and the United States. 
Ind. U. pr., c. 1961. 


J Schwarzenberger, Georg. A manual of in- 


ternational law. 4th ed., 2 v., Stevens 
& Sons, Ltd., 1960. 

‘ Scott, Austin Wakeman. Abridgment of 
the law of trusts. Little, Brown, 
1960. 

‘Smith, Joseph H., ed. Colonial justice in 
Western Massachusetts (1639-1702). 
The Pynchon Court record—an orig- 
inal judge’s diary of the administra- 
tion of justice in the Springfield 
courts in the Massachusetts Bay 
colony. Published under. the auspices 
of the William Nelson Cromwell 
Foundation by Harvard U. pr., 1961. 

Sullivan, Harold W. Trial by newspaper. 
The Patriot pr., 1961. 

Sullivan, R. E., ed. Conservation of oil 
and gas—a legal history, 1958. Am. 
Bar Assn. Section of Mineral and 
Natural Resources Law, c. 1960. 

University of Southern California School of 
Law. 12th Tax Institute. Major tax 
planning for 1960. Matthew Bender, 
1960. 

Wasserstrom, Richard A. The judicial de- 
cision—toward a theory of legal jus- 
tification. Stanford U. pr., 1961. 

(Books may be borrowed from the Kansas 
State Library for limited. periods of 
time, and will be sent upon request.) 
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CONVENTION ATTRACTS MANY MEMBERS 


With a registration of over 850 out of 1,900 members, this year’s annual 
meeting in Wichita was the biggest convention the Bar Association of the 
State of Kansas has had since organization in 1882. Several hundred wives 
were also in attendance and were graciously entertained by the Wichita 
Association of Attorneys’ Wives. If such were possible, the traditional Bar 
Show presented by the members of the Wichita Bar Association “The Missouri 
Plan” topped all previous bar shows presented by the host association. 

Talks of the many speakers on legal topics will be printed in different issues 
of the Kansas Bar Journal and the proceedings of the meeting will be printed 
in the August Journal. 

It used to be the custom of the members of the Association to pay their 
dues at the annual meeting. By 1952 when the Association office first opened, 
around one-third of the members were paying their dues at the annual meeting. 
With dues notices going out on December 1 each year this number has dwindled 
to around 100 at each meeting. This year 138 paid their dues and of this 
number about 50 joined for the first time or were members paying their dues 
after a lapse of a year or more. 

With an increase in dues this year—to the total approved by the Association 
in 1952—which was put into effect in 1961 because of the relentless increase 
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in the cost of publishing and services provided by the Association in an ever- 
increasing amount, there was speculation that a drop in membership might be 
experienced in this voluntary Association. This has not proved true, for total 
paid memberships after this year’s annual meeting is higher than the total 
after the meeting in 1960 and the meeting this year was earlier than the 
one last year. 

The above facts should not be allowed to induce complacency, for each 
member of the Association should accept the responsibility of inviting those 
nonmembers, whom they feel are qualified to belong to the Association. Only 
through a growing, vital organization can the interests of the Kansas Bar be 
furthered and can it be served. All paid-up members as of August 1 are 
published in the directory which appears in the August Kansas Bar Journal. 
This Journal not only goes to all members in Kansas but to every state in the 
nation and to foreign countries. Members’ names are indexed both alphabetically 
and by address and last year’s innovation of including phone numbers will 
be continued. 

If you haven't paid your own dues yet, please send them in for no one 
can be a very good “salesman” when he hasn’t yet sold himself. 
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MAY ISSUE OF THE KANSAS LAW REVIEW 


The May issue of the Kansas Law Review will contain a Symposium on the Law 
of Landlord and Tenant which will include: “The Changing Nature of the Landlord- 
Tenant Relationship” by Dean Hiram H. Lesar; “Condemnation: Concepts and Conse- 
quences of Public Intervention in the Landlord-Tenant Relationship” by Professor 
Wallace J. Baker, Jr.; “Shopping Center Leases” by Benjamin Pollack; “Purchase 
Money Contracts” by Professor James K. Logan; “Assignment of a Lease by Tenant's 
Executor” by Milton R. Friedman; and the usual Review features. Please address 
inquiries to Business Manager, Kansas Law Review, Inc., Green Hall, Lawrence, Kansas. 
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COMMENT 


INCOME TAX — UNITED STATES — DEATH BENEFIT OR GIFT 


Petitioner’s husband, James R. Cowan, had been an officer and director of the Georgia 
Marble Company, and was its President until he became Chairman of the Board of 
Directors shortly before his death. At the time of his death on March 3, 1955, no salary 
was owing him, nor was the Georgia Marble Company further obligated to him in 
any way. 

On April 6, 1955, the Georgia Marble Company Board of Directors met and adopted 
the following resolution: 


We have lost a true friend and a magnetic leader. We share with his wife in the 
great bereavement which has fallen upon all of us, and extend to her our love and 
sympathy. RESOLVED: that a death benefit of $5,000.00 be paid to Mrs. 
Virginia L. Cowan, widow of our beloved chairman, James R. Cowan, over a period 
of four months, beginning April 15, 1955, in recognition of Mr. Cowan’s invaluable 
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service to his company. FURTHER RESOLVED, that the sum of $25,000.00 be 

id a Cowan over a period of twenty months in equal installments aggregating 
$1,250 per month beginning August 15, 1955, and ending April 1, 1957, in 
aie Pot services of Mr. Cowan to this Corporation. 


Pursuant to this resolution, Mrs. Cowan received $11,250.00 in 1955, $15,000 in 
1956, and $3,750.00 in 1957. The Internal Revenue Service did not include in the 
petitioner’s gross income for tax purposes the first $5,000 which the petitioner received, 
on the basis that it came within the purview of the “Employee Death Benefit” provision 
in section 101(b) (2)! of the 1954 Internal Revenue Code, but under the same code 
provision, the government assessed a tax on the remaining $25,000.00, and included 
it in the petitioner’s gross income for those years in which it was received. 

Petitioner claimed that the total amount received was a gift, and that under section 
102(a) of the Internal Revenue Code? it was not subject to Federal income taxes. 

The United States District Court for the Northern District of Georgia found that 
the sum was not paid pursuant to an obligation of any kind or nature, express or 
implied, owed by the Marble Company to James Cowan, to his estate, or his wife, 
and that no consideration was given for, or on account of such payment, and that 
the payment was made “as a material expression of sympathy, generosity, and 
kindness to the widow of a deceased officer and employee.” The court held that 
section 102(a) of the Internal Revenue Code excludes from gross income amounts 
received as gifts, and that the meaning of this provision is not changed by section 
101(b) (2). The court ruled that the petitioner was entitled to recover the tax 
illegally collected and retained by the government. Cowen v. United States, ___ , Fed. 
Supp. —-., 60-2 U.S. Tax Cas. 9674, 6 Am. Fed. Tax R. 2d 5499 (N.D. Ga. 1960). 

Prior to 1951, the Internal Revenue Code did not contain an “Employees Death 
Benefits” provision.2 Payments were either fully taxable as income, or were excluded 
from the gross income of the recipient as being a gift. In a series of cases the courts 
held that payments made voluntarily by a corporation to one or more of its employees, 
or former employees, constituted additional compensation for services rendered to 
the corporation in the hands of the recipient, and were therefore includable in gross 
income. A typical case in this area is that of Fisher v. Commissioner,* wherein the 
Circuit Court of Appeals for the Second Circuit held in 1932, that a payment made 
by the Holmes Electric Company to one of its former employees was additional income, 
and includable in his gross income, saying: 


The doctrine that bonus payments and gratuitous ‘additional compensation’ for 
past services may constitute taxable income has been frequently recognized in 
the decisions of the lower Federal courts and Board of Tax Appeals.5 


A new problem was posed in the 1937 case of Bogardus v. Commissioner. There 
the court faced the question whether a payment, voluntarily made by a corporation 
to a person who has rendered no services to that corporation, constitutes additional 
income to the recipient, or a gift. In this case payments were made to former 
employees of A corporation by B corporation, to which A corporation had sold its 
stock and transferred its assets. B corporation, in their adopted resolution, expressed 
that they were under no legal or moral obligation to make the payments, and that 
they were not intended as compensation for any services rendered by the employees 
to A corporation. The court, in holding that the payments were gifts, and not taxable 
income, said: “A gift is none-the-less a gift because inspired by gratitude for past 
faithful service of the recipient [to A corporation]”; the payment was an act of “spon- 


1 Int. Rev. Cope of 1954, t, S101) (3). The aggregate amounts excludable under paragraph (1) with respect 
to the death of any TS not exceed ceed $5,000.00 
2 Int. Rev. Cope of 1954, §102(a). Gross income = not include the value of property acquired by gift, 
‘ | ig devise, or 
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taneous generosity.” Following the decision in the Bogardus case the Internal Revenue 
Service, in 1939, announced in 1.T. 3329, that: 


When an allowance is paid by an organization to which the recipient has rendered 
no services, the amount is deemed to be a gift or gratuity and is not subject to 
Federal income tax in the hands of the recipient.” 


Thereafter, cases involving payments made by corporations to widows of deceased 
employees were decided pursuant to I.T. 3329. In Aprill v. Commissioner,’ a 1949 
decision, the Frerichs Lumber Company, pursuant to its adopted resolution, made a 
payment to the widow of its deceased President in recognition of services which 
he had rendered to the company. The court, after finding that the widow had rendered 
no services for the payment, and that the corporation was under no obligation to 
make the payment, found for the taxpayer, ruling that I.T. 3329 was applicable, 
and that therefore the payment was not income, but was a gift. In MacFarlane v. 
Commissioner,® a 1952 decision dealt with payments made in 1948 by the Tribune 
Company to the widow of a deceased employee. In holding for the widow taxpayer, 
the court emphasized the fact that the corporation made the payment only after advice 
from its counsel that the payment would, under I.T. 3329, constitute a gift to the 
petitioner. 

In 1950, the Internal Revenue Service modified 1.T. 3329, by LT. 4027,1° and 
ruled that payments made to the widow of a deceased employee, in consideration of 
services rendered the corporation by the deceased employee, were taxable to the 
recipient. 

In Hellstrom v. Commissioner,! the corporation in 1952 paid the widow of a 
deceased employee $28,933.32 in recognition of his past services although there was 
no obligation to do so. The court overruled the Commissioner's contention that I.T. 
4027 controlled, saying that: 


Where such a payment is a gift, as the whole record here establishes that the 
payments in question were, it remains a gift regardless of the fact that the 
corporation may state its reasons for making the payments were ‘because of or ‘in 
recognition of’ or ‘in consideration of the services of the deceased employees. . . .12 
We understand this ruling to mean that if the amounts paid to deceased employee’s 
widow were not a gift, ut were payments for his past services, they constitute 
ordinary income to the widow. The [Commissioner] obviously, cannot by adminis- 
trative ruling tax as ordinary income a payment which the payor made and 
intended as‘a gift... . 

In 1951, the “Employees Death Benefit” provision was added to the 1939 code 
as section 22(b)(1),!* providing for the exclusion from gross income of certain pay- 
ments made by an employer to the beneficiaries of an employee on account of the 
death of the employee. The exclusion, however, was limited to $5,000.00 and was 
allowable only where the payment was made pursuant to an express contract under 
which the employer was legally obligated to make it. Since section 22(b)(1) did 
not include payments which were voluntarily made, the Internal Revenue Service 
on August 25, 1958, announced that it would not litigate, under the 1939 code, 
cases involving the taxability of voluntary payments made to widows by their deceased 
husband’s employers, unless there is clear evidence that they were intended as com- 
pensation for services, or where the payments may be considered as dividends. 

This announcement was made because of the number of adverse decisions to the 
Commissioner’s contentions. In the 1957 case of Rodner v. United States,!5 decided 


Cum. Butt. 9 (1950). 
(1955). 
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under the 1939 code, the court, speaking through Judge Dimock, said that the 
legislative intent in enacting section 22(b)(1) of the 1939 code was “That all death 
benefits that were gratuitous should be exempt, and all over $5,000.00 that were paid 
under contract should be taxable.” 

Section 22(b) (1) was continued, with certain modification, in the Internal Revenue 
Code of 1954 as section 101(b).1® In it the pre-existing law relating to the $5,000.00 
exclusion for employee death benefits was liberalized by eliminating the requirement 
that the payment be made pursuant to a contract with the employer. Though the 
Rodner case was controlled by the 1939 code, Judge Dimock, by way of dicta, 
indicated that section 101(b) required a holding that gifts in general are exempt 
from gross income, but gifts in the form of death benefits are taxable insofar as they 
exceed $5,000.00. 

However, in Reed v. United States,17 the court reached a different conclusion. In 
this decision, the petitioner's husband was the president of the American Air Filter 
Company. At his death all money owed him had been paid. Thereafter the corpora- 
tion, pursuant to its resolution, paid $50,000.00 directly to his widow, which the 
Commissioner subjected to taxation. The Court held that: 


Where a widow gave no consideration and where a corporation had no obligation, 
— or implied to pay anything to the widow of a deceased President, but 
did pay her an amount equal to her husband’s a payment was merely 
a material expression of sympathy, generosity, and kindness. The payment was 
a gift, so as to be excludable for income tax purposes, from gross income, and 
such a gift was not subject to the $5,000.00 exclusion of employees death benefits 
from gross income. 


After this decision, the Internal Revenue Service stated its position with regard to 
section 101(b), announcing in Revenue Ruling 60-32618 that the Reed case “is con- 
trary to the Service’s position that these are employees death benefit payments and 
are, therefore, controlled by section 101(b) of the [1954] code, under which a maximum 
of $5,000 is excludable from gross income, and that the gift exclusion provision of 
section 102 of the code is inapplicable to any part of such payments.” The ruling went 
on to say that: “The Reed case will not be followed as a precedent in the disposition 
of similar cases pending further developments of the issue.” 

The Cowan case, decided in August, 1960, affirmed the Reed case, but in October 
and November, 1960, two other cases were decided which involved the question of 
whether a payment is a gift or income. In Pierpont v. Commissioner,!® the Loewy 
Drug Company resolved that in recognition of services rendered by the late Mervin G. 
Pierpont, and as a continuation of his salary, they would pay to his widow $20,000.00. 
The Commissioner took the position that these payments were taxable under section 
101(b), and the Tax Court ruled in accord with the Commissioner. The court reached 
its conclusion in the light of the 1960 case of Commissioner v. Duberstein.2° Although 
this latter case did not involve payments to a widow, it did say that the critical 
consideration in determining whether a transfer was a gift was the transferor’s intent 
or dominant reason for making the payment.21 The court in the Pierpont case did 
not feel that the payment was made to Mrs. Pierpont because of any generosity or 
affection; the dominant reason appeared to be to pay additional compensation for 
Mr. Pierpont’s services. 

In Kuntz v. Commissioner,22 the court followed the Pierpont case. The corporation 
recited that they were making payments to Petitioner, the widow of its former President, 
because: “It is to the best interest of the corporation” and that the payment was 


16 Int. Rev. Cope of 1954, §101(b). 
W.D. Ky. 1998). 


17177 F. Supp. 205 2 
18 Rev. Rul. Int. . Burr. No. 42. 


2 ?. 
19 35 T.C. No. 10 (1960). 
20 363 U.S. 278 (1960). 
21 The Duberstein case determined whether the transfer of a Cadillac car to the taxpayer from a business friend 
for furnishing names of potential customers was a nontaxable gift or taxable compensation. 
22 19 CCH Tax Ct. Mem. 1379 (1960). 
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“additional compensation and in consideration of services heretofore rendered to 
this corporation.” The court said that the resolution definitely shows that the payments 
were not made as a material expression of sympathy, generosity, and kindness, as 
was found to be the fact in the Reed case. 

Obviously, where the payment is made because of a contractual obligation, or of 
any other obligation, it will be a death benefit, and subject to section 101(b). But, 
in the light of the Reed, Cowan, Pierpont, and Kuntz cases, there is “no ‘rule of law’ 
or litmus paper test”2* to be used in determining when a voluntary payment is a gift 
or income. It is a fact question, and each case must be decided on its own particular 
facts. If it is a gift, it will be exempt from gross income under section 102(a).2* 
If it is income, it will be taxable under section 101(b).?5 

In determining the ultimate fact question, the courts will consider all the evidence 
and will make an objective inquiry as to whether that which is called a gift amounts 
in reality to a gift. The corporate resolution, if one is adopted, is but one piece of 
evidence in determining the issue. It is however, a very significant piece of evidence 
on which the courts will place a great deal of weight in determining the corporation's 
purpose and intent in making the payment. 

The courts in the Pierpont and Kuntz cases did not hold contrary to the decision 
of the Reed and Cowan cases, nor did they adopt the contention of the commissioner 
that all payments made by a corporation to the widow of a deceased employee are 
“Employees Death Benefits.” They held that since the payments were not gifts, as 
shown by all the evidence, and in particular by the resolution, they were income to 
the recipient, and, therefore, taxable under the “Employees Death Benefits” provision. 

Consequently, the holding in the Reed case as affirmed by the Cowan case, that when 
a payment is a gift, it will be excludable from the recipient’s gross income under section 
102(a) of the Internal Revenue Code, is still valid law. There is nothing in the 
Pierpont or Kuntz cases which would negate such conclusion, for they are clearly 
distinguishable. Therefore, it may be said that both the Reed and Cowan cases can 
safely be cited as precedents in the disposition of all similar situations. 


Lynn D. ALLISON. 


23 Supra note 19 at 3108. 
24 Supra note 2. 
25 Supra note 16. 
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Jack Turner has gone down to Wichita 
to cast his lot with Bob Hall, who has re- 
cently established his office in the Bitting 
Building. I don’t think the boys have a 
partnership. 

I must apologize to Felix Kancel. I had 
him as Emil Kancel in the previous issue. 
The name is Felix. 

Bill Lemesany is going suburban. Bill 
is moving out to 1205 Iowa Street in Law- 
rence, where he is taking two rooms in a 
new building. 

Howard Kline goes up on the executive 
council of the state bar in the Shed Janicke 
spot, while Shed goes up to president-elect. 
[Editor’s note: Judge Kline takes the place 
of William Ferguson, who moved up to 
vice-president recently. James B. McKay, 
Jr., took Mr. Janicke’s place over a year 
ago. } 

Lucille Flinn writes in the Wichita Bar- 
O-Meter that 430 active and paid-up mem- 
bers make up the roster of the association. 
This is about 25 per cent of the active 
members of the state association. The 
fringe of the bar is pretty well organized as 
well. The legal secretaries have their own 
organization, and the junior bar has a 
separate and distinct group. Then the 
ladies of the bar have another group that 
meets regularly. 

Herk Morris and Bob Bailey have 
worked over the old building with a newly 





arranged floor plan and a new front. This 
new style is fast becoming known as the 
“lawyers front.” 

Zacharias, Hiebsch, Render and Kamas 
of Wichita are building “back.” They are 
being crowded out of the present office, 
so in order to accommodate everyone they 
are adding two new rooms on the back, 
extending out toward the alley. 

According to a newspaper story, John E. 
Boyer was elected president of the Wichita 
Bar Association at its 1961 annual election 
meeting. He heads a slate of new officers 
who will be installed at a banquet in June. 
He will succeed District Court Judge How- 
ard C. Kline, WBA president. Other offi- 
cers elected were William Porter, vice- 
president; Lee Garrett, secretary-treasurer; 
and Enos Hook and Richard Holmes, board 
of governors. 

Martin Updegraff is the newcomer to 
the firm of Brick, Beaty and Bonwell. 
This is very recent. Martin is taking the 
place of Dick Rumsey, who went with 
another connection. I heard this during a 
busy moment at the bar meeting, and am 
not too clear on where Dick relocated. 

R. I. McCluggage, formerly of El 
Dorado and for several years first assistant 
D. A. under S. S. Alexander, died on the 
Pacific coast about a year ago. Mac was 
striken with Parkinson’s disease, and lived 
with it for 10 or 12 years. I am sorry to 
report this. Mac was my good friend. 

Roy Fischbeck has opened an office in 
the El Dorado National Bank Building. He 
was formerly with McGinnis and Mc- 
Ginnis. If he does as well in the suite as 
Jack Bond did, he has it made. 

Jim McKay, Jr., had a week at home 
with the “bug.” He is out again and going 
full blast. 
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Bill Calkins, after coming down off the 
bench, has gone with the El Dorado Na- 
tional Bank as a trust department official. 

John Gernon returned to the place of 
nativity—Hiawatha—to prove to the folks 
of Brown County that he, like his father, 
has it too. I remember this boy when his 
father died. I sold the books for his 
mother. She and I waited until John got 
home to help carry them out to the car. 

Thomas, Lind, Cook and Cook is the 
new shingle hanging out at 731 Ann Ave- 
nue in Kansas City, Kansas. I don’t think 
the name indicated a partnership or a 
firm—just four good guys practicing law. 

Connie Miller has had the face of his 
office lifted. Jim Dickins has moved in, 
so they added another room. Nice looking 
arrangement. All good boys coming up. 

Buford Shankel has left Fort Scott to 
relocate in Kansas City, Kansas, and is 
associated with McCullough, Parker, and 
Warheim, with offices in the Huron 
Building. 

Eric Smith and Bob Earnest of Russell 
have formed a partnership. Eric is still 
confined at home, but able to do some 
practice. Bob is keeping the upstairs office 
open until he and Eric can get a ground 
floor location. 

Mandel Beougher of Grinnell, way out 
west, wants a young man to come in with 
him. Mandel does business. It’s surprising 
what there is in Gove County. 

Mrs. Claude Gould died at the home 
in Dodge City about April 1. My in- 
formant did not remember the exact date. 
I know the bar extends sympathy, and I, 
too, Claude, am very sorry to report this. 

The Wyandotte County Bar Associa- 
tion will hold an institute on the night of 
June 7. I haven't seen the program or 
heard any comment on the affair, but I do 
know, without advance information, that 
it will be a good one. 

Dave Wilson and Keith Beard have a 
new office in Meade. From what Emie 
Vieux tells me, it is the last word in 
modernity. 

Bob Wilson has gone up to Hastings 
with my old friend and compatriot, Jim 
Conway, who heads up the Kansas-Ne- 
braska Power and Gas Company. Bob 
evidently got some good experience with 
the Kansas corporation commission. 
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Charlie Cassel, formerly of Pittsburg, 
forsaking the law to enter the field of 
claims adjustment, has finally come back 
and is now associated with Al Keisow in 
Kansas City, Kansas. 

Jim Pearson of Mission has about com- 
pleted his remodeling job. Jim bought a 
home on 58th Terrace, and remodeled it 
from the front door back into a ritzy office 
arrangement. Associated with Jim is Ber- 
nis Terry and Phil Woodworth. 

Sterling Waggener, son of Atchison’s 
lawyer-banker-farmer and city judge, Balie 
Waggener, is now associated with Howard 
Jones, Charlie Davis, and Bill Haney of 
Topeka. Balie likes to leave town, so he 
can at least get as far as Topeka often. 

Kennedy and Berkley is the new firm in 
Salina, with a very new and modern office 
on the seventh floor of the United Build- 
ing. The whole thing is new—even the 
books. Looks mighty nice. Tom and Bob 
should do well. 

Del Haney has a new office at Hays, 
over the new bank building. This, too, is 
a complete new deal, carpets, planters, 
furniture, and all. The only familiar things 
about the office are some old books and 
Del himself. 

Alex Miller has been in and out of the 
Salina hospitals with a siege of intestinal 
trouble. Carl Byers told me he thought 
Alex had gone down to Texas to visit a 
son. Anyhow, the door was locked. I 
didn’t see him, but hope he is all right. 

Little Henry Herrman is changing his 
job from, I think, Shell in Tulsa to Pan- 
handle Eastern at Liberal. This is the 
worthy son of the illustrious and erstwhile 
fisherman of Hays. Henry never gets too 
busy to tell me of his last trip to the river. 
If he gets as much kick out of the actual 
trip as he does talking about it, his time 
is well spent. 

Bob and Mrs. Russell of Topeka got 
home from a European tour Monday, May 
8, after some six weeks of travel. I haven't 
seen Bob to find out just where he visited. 
I know he had a good trip. 

Ernie Skinner has retired from the Army 
J.A.G. after the allotted time, and has 
decided to reopen his office at Junction 
City to resume where he left off some 
20 years ago. He is putting his office in 
his home. 
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Will Thompson of Topeka is in the 
hospital, and has been since last Septem- 
ber. He has given up his office and 
expects to retire after his release from the 
hospital. 

I missed Charlie Stewart of Grainfield. 
There was a sign on his door saying he 
would return at 2:00 p.m.—what he neg- 
lected to mention was the day. Charlie, 
you have some law books over in Harry 
Phelps’ office at Russell Springs. Better 
go get them. 

Harold Medill, after returning from 
Sinclair, has gone back in the old building, 
with an identical office except on another 
floor. Harold, and I am guessing, went 
with Sinclair about 1932. 

Clem and Mrs. Hall of Coffeyville are 
celebrating their twenty-fifth wedding an- 
niversary with a trip to Hawaii, to be gone 
a couple of weeks or more. The day this 
is written, Clem, you could get out in one 
of those Hawaiian shirts and enjoy the 
summer weather—75 degrees. 

C. J. Sloop of Independence—I think 
one of the last of the old group—died in 
February at the home. As I remember, 
he was one of the contemporaries of 
Hardy Piper, Banks, Chet Stevens, Oscar 
O’Brien, Walt McVey, Sr., Tom Stanford, 
and a lot of others, both in Independence 
and Coffeyville. In 1915 there were 50 
lawyers in Montgomery County. 

Laurence Turner of Moline died in Jan- 
uary. Laurence had a couple of terms in 
the house, and had worked up con- 
siderable practice in the non-county seat 
town. The last time I saw him he had an 
office in the hotel lobby. I think he owned 
the building. Anyhow, he burned out in 
the former office, and lost everything he 
had in the office—the building was gutted. 
Dave Brace went over to Moline from 
Oswego to take over what was left of the 
Tumer office, and is pretty well pleased 
with his reception. 

Carter Botkin is with the Keller, Wilbert 
and Palmer firm at Pittsburg, making the 
fourth member of the office. 

The Johnson County Bar Association had 
a social gathering of the bars in the sur- 
rounding counties on the night of March 9 
at community center. About 160 were in 
attendance. The whole affair was a great 
success—everyone seemed to be in the 


mood to make merry. Ross Risely talked 
after the dinner. Ross and I built the 
library at Guymon, Oklahoma, in the early 
1920’s. He since has gone to the federal 
bench in Oklahoma. Moral—buy books. 

Jerry Muth is with the Jochems, Sargent 
and Blaes firm in Wichita as of about 
February 1. 

John Etling of Kinsley died about March 
10 at the home in Kinsley. John had a 
cardiac some time ago—probably three 
years ago. Anyhow, it finally got him. 
John was a controversial figure in almost 
any crowd and on slight occasion, but a 
good lawyer along with his many oddities. 
He first opened in Dodge City, right after 
the first World War. He went to Kinsley 
about 1924 or 1925, as I remember. He 
and Bill Beezley got together in the early 
’30’s. I am sorry to report John’s demise. 

Herb Dodds of Wichita got a job in 
Wichita. I read it in the paper. Anyhow, 
whatever it is, it is an Anderson appoint- 
ment on a state job. This might interfere 
with your real estate project, Herb. Better 
watch out. 

Jim Sloan and Dick Funk, both of To- 
peka, have a good deal in common—they 
get around on crutches, Jim with a break 
in the leg just below the knee, and Dick 
with one further down, near the ankle. 
Outside of slowing them down somewhat, 
they get around. 

John Boyer went as president of the 
WBA. Looks like John got elected to a 
whale of work. The bar met in April, all 
of which landed on John’s shoulders. What 
I meant to say, John, is “congratulations.” 

The bar convention at Wichita has now 
passed into the annals of history. I think 
each year they get better and bigger. The 
show was a gala affair, the crowd immense, 
even to standing in the back aisle, and the 
hospitality was extended from all direc- 
tions by each and all present. If you 
missed it, you missed a good one. Come 
to Topeka next year. It will be good, too. 

Harold Gibson of Lyons died March 14 
at the home. I didn’t know he was sick. 
I understand he lingered for three weeks, 
and finally succumbed. I am sorry. 

Don Lang of Scott City, president of the 
bar, was taken ill some 60 or 90 days prior 
to the convention. He did not get to con- 
duct the meeting, nor was he accorded, in 
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person, the gesture of appreciation from 
the bar as a whole for his services. How- 
ever, we all thought of him, and were over- 
joyed at the report of his gradual recovery. 
Good luck, Don. 

George Teeple of Mankato has had an 
ugly time in and out of the hospital with 
some sort of a back ailment. No one seems 
to know just what it is. George has been 
down for several months with the trouble, 
and confined at home. I hope before this 
appears he is out and recovered. Good 
luck. 

Gale Moss has gone back into the office 
at El Dorado—one he really never gave 
up. About all he had to do was move the 
body into the old chair and hang up his 
hat. Glad to see you get back actively, 
Gale. 

Bill Dye, a newcomer with Coombs, and 
Taylor at Wichita, is not related to Jim 
Dye of the Bever, Dye, Mustard and Belin 
office. However, if he does as well as 
the namesake, he will be among the top. 

Hal Smither of Salina died one day in 
the office with a brain hemorrhage and fell 
out of his chair. Harold died just before 
the office was reorganized. Bob Berkley is 
leaving the old Smither office to form a 
partnership with Tom Kennedy under the 
firm name of Kennedy and Berkley. This 
hasn’t been announced just yet. Jerry 
Berkley is going up to run a new bank 
somewhere in West-central Kansas (the 
town has slipped me). Frank Norton, also 
of the Smither office, has a brother coming 
down in a short while. Although I haven’t 
seen him, I think he may want to keep the 
office for the younger brother and himself. 

Jerry Hannah has resigned his post in 
the office of district attorney at Topeka, 
and is going over with Davis and Bennett 
in the New England Building. Clayton 
and Mark are of Rock Island fame. 

Ollie Rinehart and Bill Bright of Paola 
have bought a building or built one. After 
the melee in Wichita for four days, I have 
forgotten what they told me. In fact, 
neither one was very coherent. I did get 
the story from Peggy Bright, who made 
it plain and distinct at the time. 

Peterson and Strobel of Larned bought 
the telephone building, had it all re- 
modeled into a ground floor office, and 
are moving in as soon as it is finished, 
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which will be about the time this article 
comes down. 

Joe Glass of 215 South Hydraulic, Wich- 
ita, who has had 30 years’ experience with 
titles and probate, and land bank for 20 
years in Wichita, would like to get in an 
office in a smaller town to handle this 
type of practice, as well as whatever else 
might have to be done. Joe is 53 years 
old, and knows something about titles. 
Anyone interested write him. 

Carl Chase of Eureka has taken Carl 
Shewmaker in with him under a firm name 
as stated above. This is recent. I told 
Carl if I went into the office to hire a 
lawyer I would first talk to Jamie. 

Bob Galloway and Ed Wiegers have 
bought the old Chevrolet auto agency 
garage building in Marysville, and are now 
in the process of making a professional 
arcade arrangement for doctors and law- 
yers. They describe it as quite a project. 
I am anxious to see it. It will be ready 
in October. 

Jim Boyd of Larned has closed up his 
law office and is now devoting full time 
to the bank and other family interests. 
Since his father died, Jim has taken over. 

Kramer and Nordling have annexed a 
rear room on the present ground floor 
building, big enough for a convention— 
and equally well appointed. The new man 
added to the staff is a boy named Mc- 
Kinley. I didn’t get to meet him. He was 
in Liberal in court. 

Max Dice and LaVerne Fiss were both 
at home in Johnson City. Max was selling 
a quarter of land at the bank, and La- 
Verne was home with an ailing wife. I 
hope she is better by now. Lee Nordling 
of Johnson City was at Elkhardt attending 
a cattle sale. I assume he went to buy. 

Don Shultz and Jim Myers of Dodge 
City have severed their relationship. Each 
has separate offices, as of now. 

Emie Vieux and I went to dinner in 
Dodge City the night I caught him holding 
court there. We had an enjoyable visit. 
In fact, it is always nice to visit with 
Ernie. 

The John Staley Holden family of Cim- 
arron has moved to Las Vegas, Nevada. I 
haven’t learned yet what John is doing. 
He may write me if he sees this. Good 
luck, John. 
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Del Wesley is Ozarking at the moment. 
He just left for a two-week sojourn on 
Table Rock Lake. Del is quite a fisherman. 

I saw Dick Pickler in Ulysses. Dick is 
overjoyed at the prospects, and the future 
both of the town and the country, as well 
as himself. 

Loyd Phillips and Dick McGrath of 
Great Bend have a new ground floor ar- 
rangement. They bought a building and 
remodeled it with a center hall plan— 
paneled it throughout. It makes a very 
nice affair. 

Warren Kopke of Great Bend has like- 
wise come up with a new office. I didn’t 
see it. I met Warren on the street, and he 
told me about it. Ill see it on my next 
trip. I know it will be nice. (I have 
learned since Mrs. Kopke had something to 
do with it.) 

Tudor Hampton and Jerry Ward are 
busy getting the courtroom remodeled and 
rebuilt at the courthouse. It will contain 
a library room to house the library now 
arranged in the rear of the present court- 
room. 

George Barrett of Pratt died about April 
first. George had been a legal fixture in 
Pratt for a good many years. His father 
before him was equally as capable and a 
good lawyer. He went into Pratt in the 
’80’s. Now, Dick Barrett, son and grand- 
son, has taken over. I hope Dick will 
follow in their wake. 

Marc Hurt, formerly with the late Judge 
Parker, is going in with LeRoy Raynolds. 
This at Emporia. They are taking another 
suite on the third floor of the building, 
with more room and more leisure—so I 
understand. 

Lloyd Frevert, the first small loan com- 
missioner in Kansas, after retiring opened 
an office in Kansas City, Kansas, and fol- 
lowed more or less the same business along 
with his law practice. He and his wife had 
been away on a trip—in Lloyd's plane. 
Coming home, he suffered a heart attack. 
He carried oxygen in the plane for such 
an emergency. This time it did not work. 
He died at the controls. Mrs. Frevert 
managed to land the plane, but hit a 
fence. Busted her and the plane as well 
pretty badly. She is in the hospital as this 
is written. 

Kagey and Worden is the new firm in 


Wichita. Ernie Worden was with the old 
Wichita Beacon for a good many years. 
His wife is county treasurer. Anyhow, 
they are moving over to the Union Center 
Building as of about June first and taking 
Dan Moyer and Ronald McEnulty with 
them. 

Bill Goss has a new and very attractively 
arranged office with new and modem 
furniture that looks and acts like big time 
throughout—this at- Stafford. 

Bill Muir of Anthony and Harper has 
been convalescing at home at Harper after 
a siege in the hospital. As far as I know, 
he is well on the way to recovery and will 
be back at his office in a day or two. 

Dale Spiegel has a new office in Em- 
poria, on the lower floor—down one flight. 
Quite a reverse of the older offices when 
one went up a flight. It is a nice location, 
with all the modern effects, etc. 

Two of Topeka’s better known firms 
have merged—the Doran, Kline, Cosgrove 
and Webb, Oman, McClure offices. The 
new firm will be styled Cosgrove, Webb & 
Oman—with offices on the ninth floor of 
the First National Bank Building. 

Bob Russell has left the Doran-Kline 
firm to open on his own, taking Laurence 
Munns and Russ Stites with him. Bob is 
in Europe as this written. I haven’t talked 
to him since the new firm announced. 

I reported that Bob McClure had al- 
ready opened his own office—when he 
remodeled a home he owned over on 
Topeka Boulevard into a ritzy little office 
arrangement. He and Doc Doherty have 
moved up to “boulevard” class. Doc has 
an office at 6th and Topeka Boulevard. 
Bob is at 925 Topeka Boulevard. 

Ed Flood of Hays died the night of 
February 27—at the home. Ed had been 
around a long time. He had the honors 
of the state Bar offices—on up to presi- 
dency, which office he filled with honor 
to himself and a credit to the Bar. I am 
sorry to lose an old friend. 

Harry Hemphill of Manhattan has re- 
signed his connection with the abstract 
company to take a place with the U‘S. 
Engineers—on what he calls “G 1]”— 
anyhow, he is part of the Water Sources 
Board. 

Fred Six is closing up the Asher, Ells- 
worth, Six office at Lawrence. Henry 
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Asher deceased about a year ago—Bob 
Ellsworth in Congress—and Fred is going 
down a floor in the same building, with 
Dick Barber and John Emerson. Dick 
takes them on in quantity, both privately 
and in a business way. Dick was a bride- 
groom about 90 days ago. I know all con- 
cerned will be benefited and happy as well. 

Dale Dixon is in the Waggener-Foley 
office at Atchison as of this year. I haven't 
met Dale. Balie told me this when I saw 
him last. I also heard from the same source 
that Karl Root died at Christmastime—at 
the home in Atchison. He went home from 
work and dropped dead as he entered the 
house. This I didn’t know until Balie 
told me. 

Jim Logan is the new dean of the Law 
School at K.U. Dan Hopson told me out 
at the northwest meeting at Hill City on 
May 13 that he was taking a year’s leave 
of absence to finish up at Harvard, then 
back to K.U. 

Speaking about the northwest bar meet, 
Ben Birney took over and handled it with 
the same dignity and judicial direction as 
would be expected of a judge of Ben’s 
temperament, and it showed the effort and 
result. Good crowd—everything worked 
smoothly. It was well done. As a climax, 
it gave Ben an opportunity to tell the home 
folks about his experiences in the navy— 
with Conn Withers (a lawyer from Liberty, 
Missouri), and Phil Cook, a district judge 
from Lexington, Missouri. Ben, I know 
them both. They are good “democrats.” 

Rae Batt at Kinsley has just moved into 
his new office, and has at last left the job 
of county attorney. Rae served long and 
faithfully at the public altar, and will do 
well in the new office. 

W. W. Parker of Emporia, going home 
one night from a dinner party, hit a light 
pole in front of the post office. Whether 
he died at the wheel, or the impact of the 
car against the pole killed him, is not 
known. Judge Parker was in his 80’s and, 
until he died, was the dean of the Lyon 
County Bar. Owen Samuel is next in line 
for the badge of deanship. Owen must 
be right at 80, but still comes down and 
does business every day. I have been up 
to see him a couple of times—missed him 
on each trip. 

Topeka honored Pete Heinz when he 
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came down off the bench under the retire- 
ment law in January of this year. The bar 
turned out to do homage to an old friend 
and retired judge of the district court. 

Earl Hatcher told the bar of the prog- 
ress on the new civil code—I think at the 
same meeting. Spencer Gard I saw the 
day before the meeting. I assume he like- 
wise attended. 

An “encomium” was held for Bill Smith 
on April 3 in the supreme courtroom at 
Topeka. I am sorry I did not get to attend. 
If anyone ever deserved a tribute and a 
well-remembered service to the bar and 
the court—Bill should get the accolade. 

John Hurley has opened an office in the 
Brown Building at Wichita. This I think 
some time about March first. 

Harold Goodwin died in Wichita on 
March 5. “Goodie” had had quite a bout 
with leukemia. He thought he licked it. 
I am not sure this caused his death. It did 
contribute, I am sure. I am sorry to have 
to report this. He was my good friend. 
My sympathy to Guy and his mother. 

Charlie McCarter has left Wichita tem- 
porarily to take over as attorney for the 
K.C.C. I saw Charlie in Topeka recently. 
He says the job is both interesting and 
endless. 

Emil and Dolly Anderson announce the 
association of two younger men. I think 
I had reported on Dick Fox-Steve Mer- 
migis. Steve I haven’t met yet, but will 
the first opportunity. I think Dolly is still 
handling the referral service over at the 
courthouse. 

I have a later “clip” on Jim Pearson 
and Bernis Terry of Mission. They have 
announced a partnership, Pearson & Terry. 

Christy, Mathews & Mathews have 
moved over to the First National Bank 
at Winfield. This is a larger office than 
the one they had and they like all other 
“movers” have added here and there. 

E. T. Bloomer, probate judge of Cowley 
County, has just been elected for another 
term. E. T. told me recently he has 
definitely made up his mind to close the 
office, and finish out on the court (the 
people being willing). He would give 
some boy a break—on the office—get in 
touch with him, anyone interested. 

We had a bar convention at Russell 
Springs on May 10—motion day—Jim 
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Wallace, Judge and Corwin Spencer, Bob 
Creighton, Harry Phelps, Mandel Beou- 
gher, Earl Artley, Jay Jenson, Bennie 
Cruise, district judge, and Glenn Fowler, 
court reporter. We spent the day. All 
went to the Stage Coach Inn for lunch and 
recess. It was fun to be with the group. 
I enjoyed every minute of it—out where 
the town has been built on the original 
stage coach depot site. The town is the 
same as it was in the 1880’s—and most of 
the people are the same. 

I have a letter from Pat Westerhaus of 
Marion advising me of the central bar 
meeting at Marion June 10. Pat, I did not 
know the meeting was being held until 
I talked to Doc Hughes and Charlie Arthur 
at Manhattan Monday morning, June 5. 
I couldn’t make it. I agreed to go to Table 
Rock with a group some three weeks ago. 
Iam sorry. I would liked to have attended. 
Give me a little more notice next time, 
please. 

Phil Gault and Charlie Cory both died 
in Topeka within the last sixty days. I 
did not know Charlie was sick. I did know 


Phil was in and out of the hospital and 
had been the last five years. Both were 
too young to die. 

Dennis Smith is the recent addition to 
Mike Chalfant’s office in Hutchinson, and 
he adds another one, Dick Rone, as soon 
as the examinations are over in June. This 
is the office of county attorney in Reno. 

Now all four judges, the additions al- 
lowed by the legislature, have been com- 
pleted. Judge Al Fletcher to Geary County 
and the balance of that district; Leo Mc- 
Nally to Salina, Minneapolis, and that 
district; Bill Gossage to Hutchinson; and 
Tom Raum has been elevated from the 
magistrate court to the district court in 
Wichita. The vacancy created by Tom’s 
promotion is being filled by Bob Morrison 
of Wichita. 

Smith, Shay, Farmer & Wetta moved 
from the 9th floor of the Beacon Building 
to the 7th floor and have as of now the 
whole west end of the building. This is a 
recent move, and I think the most recent 
in Wichita. 
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